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A. NatureOf TheCase

On March 7. 2003, the Respondents,Town & Country, Inc., and Kankakee

RegionalLandfill, L.L.C. (hereinafter“Town & Country”) filed an Application with the

City of Kankakeefor local siting approvalof a new regionalpollution control facility.

That Application proposeda new municipal solid waste landfill of approximately400

acreswith a waste disposal footprint of 236 acresand an estimated service life of 30

years. Town & Country Utilities hadpreviouslyfiled an Application for siting approval

for the samedescribedreal estateon March 10, 2002. On August 19, 2002, the City

Council of Kankakee,Illinois unanimously approvedthe first Application for siting

approval. On review filed by KankakeeCounty and WasteManagementof Illinois, the

Illinois Pollution Board (Board) reversedthe City Council, holding in its decisionof

January9, 2003 that the City Council’s unanimousdecisionon siting criterion ii was

againstthe manifestweight of the evidence. Further review of the Board’sdecision,

including the cross-appealsby KankakeeCountyand Waste Managementof Illinois. Inc..

is pendingin the Third District Appellate Court. While Town & Country has appealed

the Board’s previous decision, it is also mindful of its contents. The substantial

additional hydrogeologic investigation included in the second investigationaddressesthe

shortcomings identified by this Board. The Board’s decision, then, has become the

catalyst for amore thorough,different,andbetterapplication.

As was the case with the first Application, the County of Kankakee, Waste

Managementof Illinois, Inc., and Byron SandbergonceagainstregisteredasObjectorsto

the instant siting request. None of the otherObjectorsfrom the initial hearingappeared

or participatedin the hearingon the instant Application. KankakeeCounty’s Brief
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suggests,without referenceto any fact or citation to the record, that the resourcesand

will ofotherformerObjectorshavebeendepleted.(CountyBrief, Page8).

The Town & Country siting Application consistedof the five large bound

volumespreviouslyfiled and three new volumes as well as supplemental drawings, core

samples,core sampleobservationlogs, and modelingdata, totaling over 2300 pagesof

newhydrogeologicaldata. (C-1860).

The public hearingon the Application was conductedover five consecutivedays

commencingon June 24, 2003 and concluding on June 28, 2003. The hearingwas

presidedover by RobertBoyd, a licensedattorneywho was not otherwiseemployedby,

nor connectedwith, any of thepartiesto thehearing. (C-l86l).

Public comments were received through July 29, 2003. During the public

hearing,Town & Country called sevenexpert witnesseswho testified and were cross-

examinedregardingvarious aspectsof theApplication. KankakeeCounty called Jeffrey

Schuh,an engineerwhosefirm hadbeenretainedby the County to review both theTown

& Country Application and WasteManagement’sApplication for siting approvalof an

expansionby the County, and WasteManagementof Illinois, Inc. called StuartCravens,

ageologist.

TheCity Council alsoreceivedinput from its own consultant,Ronald Yarbrough,

a geologist. On August 18, 2003, the City Council adopted Findings of Fact and

Conclusionsof Law andapprovedthe Applicationof Town & Countrywith a numberof

conditionsby a 12 to I votewith I personabstaining.(C-1890) I The City also reviewd

I Retbrenees to the transcriptof the siting hearing will be by volume and page number as this is consistent will, the rcI~rencesused itt
the C oonty Brief. Other references to the record generated in the hearingshefore the City ~vilI have a “C” designation as set forth itt
the Certificate of Record tiled by the City. References to the PCB hearing and depositions admitted at that hearing wilt be as such.
The record of the first proceeding belbre this Board in I’CB 03—31 have been itteorporated herein by stipulation by the parties, and the
occasional citations to portions of that first record will be clearly identi tied as such.
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thepreviousBoarddecision.

All threeoftheObjectorsfiled timely PetitionsFor Reviewby this Board. Those

Petitionswere consolidatedand these proceedings ensued. The parties have agreed to

incorporate the entire record of the previous case (PCB 03-31) into this record.

KankakeeCounty filed a rambling, repetitive 109 page Brief which containedscant

summariesof the facts and reargued many of the issues decided against the County by

this Board in PCB 03-31. Someof the County’s argumentsare obviously advancedin

badfaith asthey haveno arguablebasisin the law. Theseinclude, but arenot limited to,

theCounty’sargumentthat receiptof certifiedmail by householdmembersotherthanthe

addresseerendersthe mailing invalid, and that becausethis Board reversedthc City’s

approvalin the first Applicationas being againstthe manifestweightoftheevidence,that

approval, itself, by the City is in need of evidenceof prejudgmentand bias. The

County’s Brief is also particularly difficult becauscmany of the Board decisionsand

Appellatecasescited do not support the propositionsfor which theyare cited. Town &

Country is confident that the Board will carefully review the County’s legal authorities

andseethemfor what theyare. Lastly, the County’s Brief is difficult becauseit contains

an unendingseriesof factual exaggerationsand hyperbolewhich are not justified by the

underlyingrecord. WasteManagementof Illinois adoptedthe Briefof KankakeeCounty

while manyofthe issuesraisedby theCountyarethe sameorsimilar as issuespreviously

raised by them. The right and ability of the public to participateis not an issue in the

instantappeal.

This is the third case within one year before this Board involving Kankakee

CountyandtheCity of Kankakee,unfortunately,asantagonists.Again, Town & Country
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is confident that the Pollution Control Boardcan setasidethe rancorand hyperboleand

focuson the meritsof the its position. The Board is askedto keepthe argumentsraised

by those antagonistsand its rulings in thoseprevious casesin mind in consideringthis

appeal. A fair summaryof thosepreviouscasesis that KankakeeCounty hastakenthe

position that it, alone, has the right to site a landfill under its solejurisdiction. The

Board, in reviewingtheargumentsof the Countyin this case,is askedto rememberthat

KankakeeCountyhasgoneon recordin all threeof thecasesbeforetheBoard in the last

yearaswell as in its threerecentamendmentsof its Solid WasteManagementPlan with

the unequivocal statementthat the only landfill siting legally possible in Kankakee

County is expansionof theexistingWasteManagementfacility dueto closein 2004.

B. Standard Of Review

Section40.1 of the Act requiresthe Board to review the proceedingsbeforethe

local decisionmakerto assurefundamentalfairness. In £ & F Hauling, the Appellate

Court foundthat althoughcitizensbeforea local decisionmakerarenot entitled to a fair

hearingby constitutionalguaranteesof due process,proceduresat the local level must

comport with due processstandardsof fundamentalfairness. The Court held that

standardsof adjudicativedue processmust be applied. (F & F Hauling, 451 N.E.2dat

564: seealso Fairview Area Citizens TaskForce (FACT) vs. Pollution Control Board,

144 111 Dec. 659, 555 N.E.2d 1178
113

rd Dist. /990,1,). Due processrequirementsare

determinedby balancingthe weight of the individual’s interestagainstsociety’s interest

in effectiveandefficient governmentaloperation. WasteManagementofIllinois, Inc. vs.

Pollution Control Board, 1 75 Il1.App. 3d 1023, 530 N.E. 2d 682, 693 (2”” Dist. 1988). The

mannerin which the hearingis conducted,the opportunity to be heard, the existenceof



cx partecontacts,prejudgmentof adjudicativefacts,and the introduction of evidence are

important,but not rigid, elementsin assessingifindamentalfairness. Hediger vs. D & L

Landfill, Inc. (PCB 90-1 63, December 20, 1990).

Theabovestandardof reviewhadbeenfrequentlyrepeatedin thedecisionsof this

Board. However, recent decisionsof the Illinois Appellate Courts suggest that the

fundamentalfairnessstandardbe viewed in the contextof the siting authority’srole as

both a quasi-legislativeand quasi-adjudicativebody, and that by reasonthereof the

standard should be restricted rather than expanded. For example,the Third District

Appellate Court has stated in Land & Lakes Co. vs. Pollution Control Board, 309

Ill.App.3d 41, 743 1’/.E.2d 188 (‘3d Dist. 2000,):

“A nonapplicantwho participatesin a local pollution controlfacility siting
hearinghasno propertyinterestat stakeentitling him to theprotection
affordedby the constitutionalguaranteeof due process.Southwest Energy
Corp vs. Pollution Control Board, 275 IlLApp.3d 84, 211 Jl/.Dec. 401, 655
N.E. 2d 304 (1995). However,underSection401.1 of the Act (4/5 ILCLS’
5/40.1 (West /998), such a party has a statutory right to “fundamental
fairness” in the proceedingsbefore the local siting authority. Southwest
Energy Corp, 75 IlLApp.3d 84, 211 IlLDec. 401, 655 N.E.2d304. A local
siting authority’s role in the siting approval process is both quasi-
legislative and quasi-adjudicative.See Southwest Energy Corp. 275
IlLApp. 3d 84, 2/1 IlL Dec~401, 655 N.E.2d 304. In recognitionof this dual
role, courts have interpreted the right to fundamental fairness as
incorporatingminimal standardsof proceduraldueprocess,including
theopportunity to be heard,the right to cross-examineadversewitnesses.
and impartial rulings on theevidence. Daly vs. Pollution Control Board,
264 IlLApp.3d 968, 202 Ill. Dec. 4/7, 637 ~VE. 2d / 153 (1994).”

It is obvious from the [bregoingtherefore that fundamentalfairnessis a standard

derivedfrom and interpretedin context. As such,fundamentalfairnessviolationsshould

not be found basedon isolatedincidents,inadvertentproblems,or harmlesserror so long

asthe“minimal” requirementsaresatisfied.
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While the determinationof fundamentalfairnessis madeon a tie novo basis, the

Board actsin an appellatecapacityregardingthe 9 substantivesiting criteria, confining

its reviewto therecordmadebeforethelocal siting authority.

It is has long beenestablishedthat the decisionof the local siting authority in a

landfill siting appealshould not be overruledunless it is againstthe manifestweight of

the evidence. McLeanCountyDisposal, Inc. vs. CountyofMcLean, 207 iLApp.3d477~

566 N.E. 2d 26 (4” Dist. 1991). The Pollution Control Board, in reviewing the factual

findings of the local decision maker, is not to reweigh the evidence or make new

credibility determinations. Waste Managementof Illinois, Inc. vs. Pollution Control

Board, 160 IlLApp.3d 434, 513 N.E.2d 592 ~ Dist. 1987,). The determinationof

whethera proposedfacility is so designed,located,andproposedto be operatedthat the

public health, safety, and welfarewill be protectedis purely a matterof assessingthe

credibility of expertwitnesses.Fairview Area CitizensTaskForce vs. Illinois Pollution

(‘on/mI Board, /98 1/LAp~3d541, 555 N.E2d 1/78 (3P~~DisL 1990). Pile vs. D & L

Landfill, Inc., 219 I/LA pp. 3d 897, 579 N. E.2d 1228 (5” Dist. 199 I). It is not the duty of

the Board to reweigh the evidence, to judge the credibility of the witnesses,or to

substituteits opinion for that of the local decisionmaker. The AppellateCourt decision

in PoirviewArea CitizensTaskForce can fairly be readasmandatingthat if thereis any

evidenceto supportthe local siting authority’sdecision,that decisionmuststand.

The fact that a differentdecisionmight be reasonableis insufficient for reversal.

Theoppositeconclusionmustbe clearandindisputable. Wil/owbrook Motel vs. Pollution

Control Board, 135 IlLApp.3d 343, 41 N.E. 2”~~1032 (JSt Dist. /985).
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H. THE CITY COUNCIL HAS JURISDICTION TO CONDUCT THE
SITING HEARING

A. All Property Owners Entitled To ServiceOf Pre-Filing Notice
Were Properly Served

The County arguesthat Town & Country failed to give notice to all ownersof

Parcel No. 31-16-23-400-001(the SkatesParcel). They base their argumenton the

testimonyof Sheila Donahoe,the Chief County AssessmentOfficer, that the property

index recordcard maintainedin her office for this Parcelshowsthe addressof all of the

ownersexceptJudith Skatesas 22802 ProphetRoad, Rock Falls, Illinois. Theproperty

index card which one would first accessin the County’s computerdata base, in fact,

shows the Rock Falls addressas being the addressof the property owners. (Board

Hearing,Pages52, 71). As indicatedin the Affidavit of Servicecontainedin the Siting

Application as well as the testimonyof Town & Country PresidentTom Volini in his

deposition,which depositionwas admittedas substantivetestimonyattheBoard Hearing

(Petitioner’s Exhibit 23), Town & Country sent certified mail notice on this Parcel to

.ludith Skatesat203 S. LocustSt., Onarga.IL 60955 and to theotherfive recordowners.

(as identifiedon the propertyindexcardsonly).c/oof JudithSkates,at the samcaddress.

Thesenoticeswere all receivedandsignedfor in atimely manner.

The facts of service regardingthe Skates Parcel are not in dispute, and the

argumentsraisedby Petitionersare nothing more than a refinedand enhancedversionof

the argumentspreviously rejected by this Board in the appeal of tile first siting

proceedinginvolving thesesameparties. In PCB 03-31, this Board specifically found

that service on Judith Skates alone was sufficient to satisfy the statutory service

requirement,given the conflict betweenthe various authentictax recordsof Kankakee

S



County. (County of Kankakeevs. City of Kankakee,PCB 03-31, January 9, 2003, Slip

Opinion at 16, 17).

The testimony of the County’s Chief AssessmentOfficer, Sheila Donahoe.

revealedthat there are threedistinct and different authentictax recordsrelating to the

SkatesParcel. The first of theseis the property index record card which is generated

whentheparcel numberis input into theAssessor’ssharedcomputerdatabase, (Board

Hearing,Page61). The first card which comesup is the namecardwhich showsthe

namesof six owners,including Judith Skates,and showsthe addressfor all of them as

being in Rock Falls, Illinois. Thesecondtax recordis thechangeof addressform for this

Parcelfiled by JudithSkates,also an authentictax recordof theCounty. (Board Hearing,

Page73). This record,included in the attachmentsto Petitioner’s Exhibit 9 is entitled

“Nameand AddressChangeOnly.” It identifiestheParcelnumberas 13-16-23-400-001,

and indicates in the line immediately below the Parcel number, “Skates, Judith and

Bradshaw.” 2 The third tax recordapplicableto this Parcel is the realestatetax bill sent

out from theTreasurer’sOffice, which bili is addressedandsentto Judith Skatesonly at

her Onarga,Illinois address. (Respondents’Exhibit #1). This tax bill is also identified

by Ms. Donahoeas an authentictax recordof the County. (Board Hearing, Page78). In

contradiction to Ms. Donahoe’sinference that the property index card is the master

record. Tom Volini testifiedthat shortly beforesendingout the requirednoticesof intent

to file this Application, he was told by a Deputy Assessorand two Clerks in the

Assessor’sOffice that the real estatetax bill for the subjectparcel,showingJudithSkates

2. There is an apparent error on Page 74, Line 6 of the Transcript of the Board Hearing of December 2,
2003. Reference at that location to “Judith Ann Bradshaw” should, in fact, have been transcribed as
“Judith and Bradshaw.” This is made clear by the context to the question which refers to the change of
address card for this Parce! and reference to the card, itself, which clearly shows the owners identified as
“Skates, Judith and Bradshaw.”
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asthe sole recipientand tax payer,is the mostup to daterecordavailable. He indicated

this wasconfirmedby a call from theAssessor’sOffice to theTreasurer’sOffice andwas

personallyconfirmedto him by theKankakeeCountyClerk. (Volini Deposition,Pages

66-70).

The foregoing3 distinct, but authentic,tax recordsof theCounty werepart of the

recordin the previoussiting proceedingsand appeal,and thetestimonyof Ms. Donahoe

is the only new twist by Petitioners. They rely on her conclusionthat the changeof

addressform submittedby Judith Skatesapplied only to her and not to the other five

owners. (BoardHearing,Page63). Accordingly, Ms. Donahoeconcludedthat as far as

she is concerned,the correct addressfor the other five owners of the SkatesParcel

remainedin Rock Falls, Illinois. Shedid, however,acknowledgethat shedid not know

whetherany of thoseother five ownersactually lived at the Rock Falls address. (Board

Hearing, Page72). She also acknowledgedthat the changeof addressform does not

show, on its face, that it is limited to only one owner, and acknowledgedthat the

identifying numberon the form is for the entire Parcel. (Board I learing. Page 77).

Moreover,a closer look at thedocumentitselfsuggeststhat Ms. Donahoe’sconclusionis

unreasonable,and that the documentis best understoodas evidencingan intent on the

partof JudithSkatesto changethe addressandmailing information for all theownersof

the Parcel. A review of the changeof nameand addressdocument,which is oneof the

attachmentsto Petitioners’ Exhibit #9, shows that Judith Skatesactually filed changes

for two differentparcels. The first is for theparcel previouslydiscussed,andthe second

is for an unrelatedparcel wherethe ownersare identified as “Bradshaw, SaraJaneand

Skates,Judith.” This combined with the fact that the identifying information for the
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changeof addressform on the subject Parcel includes the words “and Bradshaw”

unequivocallydemonstratesthat Judith Skateswas intendingto file a changeof address

for more thanjust herself Thereis little logic in Ms. Donahoe’sexplanation,but her

potential biasasan employeeof thePetitionershouldnot be overlooked.

Theabsurdityof Petitioner’sargumentthat theownersof the SkatesParcelshould

havebeenservedat theRock Falls, Illinois addressis underscoredby the fact that in the

first siting proceedinginvolving theseparties, PatriciavonPerbandt,a private process

serverhiredby Town & Country,testified that she,in fact, attemptedpersonalserviceon

all of the listed ownersat 22802 ProphetRoad,Rock FaIls, Illinois, and encounteredan

individual therewho identifiedherselfas thedaughterofJudithSkatesandindicatedthat

noneof the listed ownerslived at the Rock Falls address,andthat all mattersrelating to

theParcelwere beinghandledby Judith Skateswho lived in Onarga,Illinois. (PCB 03-

31, Board Hearing11/6/02,pages285-188). This is consistentwith the real estatetax bill

which identifiesJudith Skatesat her Onarga,Illinois addressas the sole addresseeand

recipient,

In an apparentattemptto confusethe issue, the County submittedthe Affidavits

of theownersof thesubjectParcel,theAffidavit ofJudith Skatesstatingthat shewasnot

authorizedby the otherowners to receivenoticesconcerningthe property,and that she

did not forward to thoseowners the noticeswhich shereceived. The Affidavits of the

other fiv~owners in essencestatethat they did not authorizeJudith Skatesto receive

noticeson their behalf, that Judith Skatesdid not forward any noticesto them, and that

theymight haveobjectedto thesiting of theproposedfacility hadtheybeenawareof the

proceedings.

II



By way of response,Town & Country points out that theseso-calledAffidavits

were submittedaspublic commentby the County of Kankakee,and, as such,were not

subjectto cross-examination.They, accordingly,haveno more value thanhearsayand,

becausenot subject to cross, it is exceedinglyunfair to rely upon them. What is,

however,strikingabouttheAffidavits themselvesis that noneofthe Affiants provideshis

or her address, if any of theAffiants had, in fact, residedin Rock Falls, Illinois, one can

be certain that this fact would have been included in that person’s Affidavit.

Accordingly, the Affidavits, themselves,support the testimonyof the private process

server,PatriciavonPerbandt,that noneof the listed ownerswere found or residedat the

Rock Falls, Illinois address.

Most importantly, however, theAffidavits, themselves,are irrelevantin that they

are an improper attempt to go behind the authentic tax records. Owners entitled to

noticesare,~suchpersonsor entitieswhich appearfrom the authentictax recordsof the

county.” 4/5 IIX’S 5/39.2 (h). The authentictax records of the County provide two

conflicting addressesfor the owners as well as conflicting information as to who the

ownersare. Baseduponthe testimonyof Ms. vonPerbandt.the changeof addressform

filed for the Parcel, and the fact that the Treasurer’stax bill goesto Judith Skatesin

Onarga,Illinois. the addressin Rock Falls is clearly an incorrectand obsoleteaddress.

Moreover, Ms. Donahoctestified that the property index cards have“mail and notice

flags” which specify that the tax bill and all noticesregardingthe propertyare to be sent

to Judith Skatesat the Onargaaddresswhereboth the Skatesand othernoticeswere sent

and signedfor.. (Board Hearing,Page80-83). The tax records,therefore,all uniformly
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indicate where and to whom notices are to be sent, and these are dispositive, the

Affidavits ofthe ownersto thecontrarynotwithstanding.

Town & Country also points out that unlike in the first siting proceedingwhen

noticewasonly sent to JudithSkates,in this proceedingnoticewasactuallysentto all six

of the ownersof the subjectParcel,albeit to the Onarga,Illinois address. Two of the

thseerelevantauthentictax records,the changeof nameand addressform and the real

estatetax bill, as well as the information gleanedfrom County Officers by Mr. Volini,

suggestthat only Judith Skateswas entitled to receivenotice. The “mail and notice

flags” in theCounty’s tax recordsconfirm this. Town & Countryhas,therefore,actually

donemore by way of notice than is required in the statuteand than is requiredin the

Board’sprecedentin its decisionin PCB03-31. Serviceof registeredmail on only one of

a numberof heirs, whenthat one personappearsto be the designeefor receiptof mail,

hasbeenapprovedby both the Boardand theAppellateCourt with theholdingthat, “It is

true that only one heir receivednotice, but only that heir was listed by namcand address

in the tax recordsto receive that tax statementon behalfof ‘all the heirs.” Wabash&

LawrenceCountiesTax Payersand Wa/er Drinkers’ Associationvs. Pollution Control

Board, 198 Il/.App.3t~i38c~554 N.E.2d 1081 (5m Dist. I990~.This is particularly true in

a casesuchas this where(a) the recorddemonstratednoneof the other heirslives at the

addressstatedin the supercedingCounty tax records,and (b) the “notice and mailing

flags” in those recordsdirect notice to Judith Skatesin Onarga. Additionally, the fact

that notice maynot actuallyhavebeenreceivedby one or moreof the propertyownersis

irrelevant in light of this Board’s recent holding in City of Kankakeevs. County of

Kankakeeaml Waste I’Janagementqf Illinois, inc., PUB 03-125, August 7, 2003, that

13



serviceof noticeis completeuponmailing.

The County’s argumentregardingserviceon the ownersof the SkatesParcel is

representativeof thetone of its entire Brief In essence,the County is rearguingits own

position regardingservicewhich apost Board rejected.The County urgesthe Board to

reversethe City Council basedupon a fiction, namelyTown & Country’s failure to send

notice to an addresswhereall of the partiesknew that ~ of the owners lived. The

other fiction which theCounty urgesis that notice wasnot sentto the five ownersother

than Judith Skatesalthoughsuchnotice was not required in this case. The Affidavit of

Mr. Volini and his testimonyareclear that notice was sentto ~chof them albeit“do oF’

Judith Skates. This point is actually admitted in the County Brief (County Brief,

Pagel1). This fact distinguishesthe instantcasefrom the City ofKankakeevs. Countyof

Kanka/ceecasewhereno noticewas everaddressedor sentto Mrs. Keller. 3

Is theCounty arguingthat certifiedmail notice to the other five propertyowners

would havebeen more effective if the words “do Judith Skates”had beenleft off the

envelopecontainingthe noticesaddressedand sent to them? Alternatively, the County

suggeststhat the Board read into the statuteregardingservicethe requirementthat an

applicantactuallylocateeachownerbeforeattemptingservice. The County arguesthat

Town & Country was not diligent in trying to ascertainthe true addressof all of the

ownersotherthan JudithSkates. However, thestatutedoesnot requirean applicantto go

beyondthe tax records. Aside from the fact that in this casetwo of the threerelevant

authentictax recordsdid not evenidentify the five individuals other than Mrs. Skatesas

owners: Town & Country identified all of the owners;Town & Country physically

3 [here was also no issue in the Waste Management ease about the theE that Brenda Keller was a listed owner on all lhc
authentic lax records o(the County, and that there was no contliel in suchrecords.
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determinedthat noneofthemresidedat theRock Falls address;Town & Country learned

from the authentictax recordsthat all noticesto theseownerswerebeing sent to Judith

Skatesin Onarga,Illinois; and Town & Countrythensentcertifiedmail noticeto all the

ownersattheOnarga,Illinois address.For theBoardto requireTown & Country,or any

otherapplicant,to go behind tax recordsto resolvediscrepanciesbetweenconflicting

records,to find missingownersor to locatethe actualwhereaboutsof thoseownerswho

havedeferredtheir right to receivelegal noticesregardingthe property to otherowners

imposesan impossibleburden.

Under the County’s reasoning,certifiedmail notice sent to the five ownersother

than Skates at the Rock Falls addresswould have satisfied the statutory notice

requirementeventhough theApplicant knew noneof the ownersresidedat that address.

Suchan approachis consistentwith this Board’sholding in City ofKankakeevs. County

of Kankakeeregardingwhencertified mail notice is complete,andthe Board’sruling in

that regardpromisesto easein the future what had becomeadraconian,and sometimes

absurd,burdenon applicantsregardingserviceofnotice. However, (‘it;’ of Kankakeevs.

Countyof Kanka/ceehad not yet beendecidedat the time that Town & Country served

pre-filing notice in this case,and sendingall ofthe noticesto alt of theownersdo Judith

Skatesat her known Onargaaddressclearly seemedlike the bestway, short of hiring

detectivesto searchout the addressesof the other five owners,to insurethat all of the

ownersgot actualnotice ofthe filing.

The public commentstatementsofall theownersto the contrarynotwithstanding.

Judith Skateswas pursuantto the tax recordsthe apparentagentfor all the owners. She

was the only one listed to receivethe tax bill, and theApplicant wasentitled to rely on
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that authentic tax record. Accordingly, testimonyof Sheila Donahoethat there is no

conflict amongthe various authentic tax recordsof the County is contradictedby the

contentof those recordsthemselvesas well as the testimonyof Mr. Volini, and the

recordsremain as inconsistentas they were at the time the Board decidedthis same

servicequestionin Januaryof 2003. This designationof JudithSkateson thetax records

asthe only personto receivethe real estatetax bills andall other legal noticesregarding

the property further distinguishes these facts from the facts relating to Waste

Management’sfailure to serveMrs. Keller in City ofKankakeevs. CountyofKankakee,

which are arguedby theCounty asbeingcontrolling.

B. NoticeTo The OwnersOf All Other ParcelsWas Effected Rei~ardless
Of Who SignedThe Return Receipts

The County devotesalmost 4 pagesof its 109 page Brief (actually 115 pages

whenoneconsidersAppendix B which is substantiveargument)to an argumentmadein

bad faith and in completedisregardof existing precedent;namely,that return receiptsfor

certified or registeredmail signed by an individual other than addresseerendersnotice

ineffective. The County justifies the argument by stating that it is relevant if the

Appellate Court overrules the Board in City of Kankakeevs. Waste Managementcf

Illinois, Inc. This identical argumentwas consideredby the Board and dismissedin

(‘ouifly of Kan/cakeevs. City of Kankakee, ci a?, J’CB 03-3/ (January 9, 2003, Slip

Opinion at pages /7, I8~. The Board at that time declinedthe County’s request to

abandonthe well establishedprecedentset in DiMaggio vs. Solid Waste Agency of

NorthernCookCounty PCB89-138, (Slip Opinion at 10, /990) and City ofColumbiavs.

CountyofSt. Claire andBrowning —Ferris IndustriesofIllinois, Inc., PCB85-177, (Slip

Opinion at 13-14, 1986,),that someoneotherthantheaddresseemay sign for and accept
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the noticesrequiredin Section39.2(b)of the Act. The County acknowledgesthis point

in a footnote in its Brief, but arguesthat if CountyofKankakeevs. City of Kankakee,

PCB03-3], is overturnedby theAppellateCourt, thenOgle CountyBoard vs. PCB, 272

Ill.App.3d /84, 649 N.E.2d545 requires that the actual addresseesmust sign for the

notice. This is simply not trueor correctasthe Ogle CountyBoardcasedealtwith the

timing of the sendingand receiptof noticesand hasneverbeenconstruedasoverruling

DiMaggio or City ofColumbia.

C. The Siting Application Was Complete For Jurisdictional Purposes

In an argumentbetter related to whether the City’s decisionin criterion ii was

againstthe manifestweight of the evidence,the County arguesthat Town & Country’s

failure to include in the Applicationadditional sensitivity runsof its groundwaterimpact

model renderedthe Application incompleteand thereforedeprivedthe City Council of

jurisdiction. Thecasescited by theCountyin supportof its argumentareall irrelevant in

that they deal with fttilurc to makeflj~ documentsavailable to the public ratherthan

with the issue of what documentsare requiredto be filed in the first instance.Here the

County arguesthat Town & Country failed to file requiredinformation. NeitherSection

39.2 of the Act, nor the City Siting Ordinancespecify what, if anything, must be filed

regardinggroundwatermodeling, so the County’s argumenthas no basis in statutory

requirements. Instead, the County basesits argumenton the testimony of its only

witness, Jeffrey Schuh, who apparentlyfound the 8 volume, 4,000 page Application of

Town & Country insufficient to concur with its conclusion. The City Council in its

Findingsof Factnotedthat Mr. Schuh“did not testify that the facility was not protective
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of the public health, safety, and welfare, but only that he felt there was insufficient

informationto concludethat the issueof public safetywasproven.” (C-I 869).

Regardlessof whether they are required,Mr. Schuh’s testimony that Town &

Country failed to include multiple sensitivity analysesin the Application is simply

mistaken. An original baselinemodel run of the groundwaterimpact evaluationwas

submitted with the March , 2002 Application. (Appendix. P-2 of 2002 Siting

Application). A new and different baselinemodel run was submittedwith the March,

2003 instant siting Application. (Appendix P-2 of 2003 Siting Application). A

sensitivity run done to evaluatethe effect of increasingthe modeled thicknessof the

UppermostAquifer from 10 feet to 50 feet is includedin Appendix P-5 of the current

siting Application. An additional sensitivityrundoneto evaluatetheeffect of theaddition

of a geo-compositeliner to the liner system on the baseline model is contained in

Appendix 6 of the current siting Application. Accordingly, the materials filed by the

Applicant prior to thehearingcontainedfour iterationsof thegroundwatermodel.

Mr. Schuh’sblatantly erroneoustestimonyis not surprisingand is consistentwith

otherproblemsin his testimony. For example,the City Council wasconcernedthat Mr.

Schuh hadno knowledgeof thefindings of two employeeshe supervisedin review of the

adjacentWasteManagementApplication for KankakeeCounty,and that this undermined

his credibility. (C-1871). Mr. Schuh’s forgetfulness as to what his subordinates

approvedon behalfof theCounty in the WasteManagementsiting Application is perhaps

explainedby the fact that no sensitivity analysis,whatsoever,were containedin Waste

Management’sApplication. (C-1895).
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D. The Application For Siting Aprroval Is Not SubjectTo TheTwo Year
Prohibition On Re-Filing In Section39.2(m)Of The Act

415 ILCS 5/39.2(m) statesin pertinent part that, “An applicantmay not file a

requestfor local siting approvalwhich is substantiallythe sameas a requestwhich was

disapprovedpursuantto a finding againstthe applicantunderany criterion (i) through

(ix) of Subsection(a) of this Sectionwithin theprecedingtwo years.” Town & Country

previously filed an Application for local siting approval which receivedunanimous

approvalfrom the City Council ofthe City of Kankakeeon August 19, 2002. This Board

reversedthe City Council’s decision,holding that the City Council’s finding that the

facility is sodesigned,located,andproposedto be operatedthat thepublic health,safety,

and welfarewill be protectedwas againstthe manifestweight of the evidence. (County

of Kankakee vs. City of Kankakee,ci at, PCB 03-31, ,January 9, 2O03~. Town &

Country’s appealof that decisionand the other parties’ cross-appealsare still pending

before the Third District Appellate Court (CaseNo. 3-03-0025). Meanwhile,Town &

Country has had an opportunity to review the Board’s decisionin the first caseand

correct theperceiveddeficiencies.

Town & Country initially argues that the previous Application was not

“disapproved” within the meaningof that term in Section 39.2(m) of the Act. This

conclusion is sharedby the City Council which found in its decision“that the prior

Application was not, in fact,disapprovedby the local siting authority.” ( C-1863). There

are no reportedcaseswhich addressthe questionof whether reversalby the Pollution

Control Board is legally equivalentto “disapproval” as that term is usedin the Act, so

this is a questionof first impression. The conceptsof approval and disapprovalare
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generallyappliedto the local siting authority’s decision-makingprocess. On the other

hand, thesetermsarenot generallyusedto describetheBoard’sreviewprocess. Instead,

the Board’sreview of the local decisionon the substantivesiting criteria resultsin that

decisionbeing“affirmed” or “reversed.” Themerechoiceof the word “disapproved”by

the legislaturein thisSectionimplies a legislative intent to apply the two-yearprohibition

on re-tiling only afterlocal disapproval.

The foregoinginferenceof legislative intent is supportedby an obvious public

policy consideration,namely that a local municipality should be protected from

unwelcomere-filings which can potentially strain its resources. Such a public pOlicy

considerationwould obviously not be applicableto a casewhere there is initial local

approval which was reversedby the Pollution Control Board due to someerror by the

localsiting authority.

Someguidanceis found in the Court’s decision in Turleck v. Pollution Control

Board 274 JlLAppJd244, 653 N.E.2d 1288 (P’ Dist /995). That case involved a

secondapplication ibr siting approval filed after local approvalof the first application

was reversedby this Board on fundamentalfairnessgrounds. Therefore, the case is

clearly outsidethe languageof Section39.2(m). Nonetheless,in dicta the Court pointed

out that thefirst application“wasapproved,not disapprovedby Summit. Theprohibition

upon which Petitionersrely relatesto subsequentapplicationsfollowing a disapproved

application.” (210IlL Dec. at 829,).

In addition, the pending Application is not “substantially the same” as the

previousAppLication. The Appellate Court has held that merely becausean application

proposesthe same facility at the same location as previously, it is not necessarily
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“substantiallythesame.” Instead,thetrier of factneedsto considerthe actualdifferences

betweenthe contentsof the two applications. Laidlaw Waste Systemsvs. Pollution

Control Board, 230 Ill.App.3d /32, 595 1V.E.2d600 (
5

1h 01st. /992,).

On remandfrom theAppellateCourt’s decisionin Laidlaw, the Pollution Control

Board further remandedto the siting municipality, theVillage of Roxanna,for a factual

determinationof whethertheapplicationfiled within two yearsof Roxanna’sdisapproval

of an earlierapplicationwas“substantiallythesame”as theearlierapplication. The PCB

then reviewedthe Village’s findings that the two applicationswere not substantiallythe

sameon six of theninesubstantivesiting criteria. The PCBfoundthat theredo not need

to he differencesin all of the criteria in order for the applicationsto not be substantially

the same. The Board actually suggestedthat differencesin the proposedservicearea

alone would be sufficient to render the two applicationsnot substantially the same.

(IVorthen v. Village of Roxannaand Lciidlaw WasteSystems,PCB 90-132, September9,

1993).

Town & Country would note also that theAppellate Court in Turlek suggestedin

dicta that merelychangingthedaily intakevolumeat a proposedfacility might be enough

to rendertwo applicationsnot substantiallythe same:“There is additionaL doubtas to

whetherthetwo applicationsare “substantiallysimilar” sinceWSREC’s first application

proposeda facility capableofdisposing1,000 tonsof wasteper day while its subsequent

proposalenvisionedan 1800 ton per day. facility.” (653N.E.2dat 1291).

l’he standardof reviewfor the Boardon this issueis to determinewhetheror not

the City’s decisionthat thefirst and secondApplication are not substantiallythesameis

againstthe manifestweightof the evidence. Worthenv. Village oJ’RoxannaandLaidlaw
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WasteSystems (PCB90-137, September9, 1993,).

The City Council made specific factual findings regarding the differences

betweenthetwo siting Applications. Theseare asfollows:

“(a) Specifically, theserviceareadescribedby theApplicant is
substantiallysmallerin thecurrentApplicationthanin theprior
Application. (b) ThecurrentApplicationcontainssubstantial,
additionalhydro-geologicalinformationincluding threeadditional
volumesnot previouslyincludedin the prior Application. (c) The
currentApplication further proposesalternatedesignsnot included
in theprior Application including a geo-compositeliner, adouble
60 ml. linerofthe sumpsand thev-notches,incorporationofthe
updatedFlood PlainMap,newstudiesregardingendangeredspecies,
biology, fish, and musclesandmammologyandarchaeological
investigations,substantialamountsofgroundwaterimpactmonitoring
usingatwo-dimensionalmodelandsubstantialadditionalgroundwater
monitoringdata.” (C-1863)

Applicant’s Exhibit #16 from the local siting hearinggraphically illustratesthe

differencesbetweenthetwo Applicationsasto hydrogeologicdata,alone. A copy ofthat

Exhibit is appendedto this Brief for the Board’sconvenienceandto facilitatecomparison

of theApplications.

The City Council’s specific findings regardingthe differencesbetweenthe two

Applications are, in fact, supportedby the record. Devin Moose, the Applicant’s chief

engineer,testified that thereis a substantialdifference in the degreeandthoroughnessof

the hydrogeologicinvestigationbetweenthe first and the secondApplication. (Hrg. Tr.

VoLume 3 B, Page28). Thesedifferencesare graphically summarizedin Applicant’s

Exhibit #16. In addition,Mr. Moosetestified regardingengineeringchangesincluding

the addition of double60 ml. liners in all sumpsand v-notches. (Hrg. Ti. Volume 3B,

Page32). Dry hydrantswere addedat the storm detentionbasins. (Hrg. Tr. Volume3D,

Page34). Additionally, aspointedout previously,the reEledApplication containedfour
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iterationsofthegroundwatermodel whereastheoriginal Applicationcontainedonly one.

Additionally, the two Applications are substantiallydifferentwith respectto the

proofs regardingtheir consistencywith the KankakeeCounty Solid WasteManagement

Plan. This is so becauseof Kankakee County Board Resolution 03-02-11-725

significantly amendingCounty Solid WasteManagementPlan on February 11, 2003.

Mr. Moosetestified at length describingthe Application’s consistencywith this most

recentamendment.(I-hg. Ti. Volume3C, Pages46-97)

It is noteworthy that the Applications are substantially different in the areas

identified by the Pollution Control Board asbeing of primary concernin its decision

reversingthepreviouslocal siting approval. Additional hydrogeologicinvestigationwas

perfonriedto addressthe factual deficienciescited by this Board in its January9, 2003

decision. Town & Country arguedto the City Council and continuesto argueto this

Board that the secondApplicationwith its new and additional hydrogeologicalevidence

addressesevery factual deficiency cited by the Board in its previous reversal. To the

extent that the Applicationsarethereforeobviouslyand signiiieantlydii erentin the area

of previousconcernto this Board, they cannot conceivably be thought of as being

“substantiallythe same”within themeaningof that termin Section39.2(m) of the Act.

The degreeof the differenceson points of previousconcernto this Board are

illustrative. For example,the Boardwas previouslyconcernedthat only onedeepboring

had been conducted in the Bedrock in the initial site investigation. The second

Application presentsthe results of twenty-one continuously logged soil borings that

penetrateten feetor more into the Bedrock. In addition,Applicant’s Exhibit #16 showsa

170% increasein the numberofsoil borings within or nearthewaste disposalboundary.
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ThesecondApplication containsa five-fold increasein theamountof rock coredduring

thedrilling. To ascertainwhetherthe Bedrockat the site functionedasan aquiferor an

aquitard.Town & Country increasedtheoriginal 10 field permeabilitytestsconductedin

the Bedrock to a total of 78 such tests. Ten of these were conductedin competent

Bedrockwhereasnonehadoriginallybeenconductedin this unit.

Petitionersdo not challengethe accuracyof the City Council’s specific findings

regarding the differences betweenthe two Applications. The facts regarding the

differences,and the facts regardingthe similarities betweenthe two Applications are

really not in dispute. Petitioners, instead,argue that the numberof the differences

betweenthe two Applicationsare so small in light of the numberof similaritiesthat the

Applications shouLd be consideredsubstantiallysimilar as a matter of law. However,

they provide no legal support for this contention,nor do they proposean objective

standardby which one canjudgewhenthenumberoidifferencesis sufficientandwhen it

is not. If thereis any factualevidenceto supportthe local siting authority’sdecision,that

decisionmust stand. Fafrview Arca (‘itizens TaskForce vs. Illinois Pollution Control

Board. /98 111.4pp. 3d 541, 555 N.E.2d 11 78 (3’~fist. /990,). The fact that a di lierent

decisionmight be reasonableis insufficient for reversal. The oppositeconclusionmust

be clear and indisputable. Willowbrook Motel vs. Pollution Control Board~135

J/lApp.3d343, 4/ N.E.2d/032(1” fist. /98S~.With this judicially determinedstandard

in mind and the Petitionersunableto ahiculatea reasonas to why the undisputed

differencesbetweenthe Application are insufficient, this Board must find that the two

Applicationsarenot substantiallythe same.

Consistentwith the misleadingstatementsand half truths which permeatethe
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County’s Brief, the County erroneouslymisstatesthe statutoryrequirementby arguing

that the evidence at the siting hearing showed that the two Applications were

“substantiallysimilar” ratherthan substantiallythe same. (County Brief; Page2). In

support of its argument regarding the evidence, the County cites eleven specific

similarities betweenthe two Applications. Actually, there are thousands,but those

similarities, regardlessof their number,are of no consequence when one considers the

differences. TheCountyBrief summarizes thosedifferencesin exactlyone sentence,“As

to criterion i and ii, the Applicant included some additional text in its reports which

referencedsomeminor additional dataregardinghydrogeologicconditions, servicearea,

wastecapacity,and wastegeneration.” (County Brief, Page4). This characterizationof

the threefull volumesof additional data filed by the Applicant as well as the quantum

increasein the investigationof theBedrockTill Interfaceis somisleadingasto be simply

untrue.

Interestingly, the County dismissesthe differencesin the serviceareaashaving

no positive impact on the operationof the landflhl and thereforebeing irrelevant to the

reasonswhy the Boarddisapprovedthe first Application. Aside from the fact previously

discussedthat the term disapprovalis inappropriateto describethe Board’s action in

reversing the City Council, this argument suggests some recognition that differences in

thesecondApplicationdirectly relatedto thereasonsfor the Board’sactionofJanuary9.

2003 would be inherentlysignificant,andby implication,substantial.
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HI. THE PROCEEDINGS WERE FUNDAMENTALLY FAIR

A. Overview

The County’s entire fundamentalfairnessargumentis summarizedin a 4 page

overview containedat thebegirming of the28 pageargument. The County’s argument

dissectsthe relationshipbetweenTown & Country and the City of Kankakeeas well as

theCity’s decision-makingprocessin excruciatingdetail. In fact, in such detail that the

big picture is often lost. The County alleges that the conductof the City with the

Applicant and theconductof the City in decidingthis casecumulativelyshow a pattern

of bias and prejudgment. To reach this conclusion,the County makes many sub-

argumentswhich haveall beenrejectedby this Board or the AppellateCourts in the past.

For example, the County cites to the pre-filing discussionson administrative and

unrelatedmattersbetweenthe Applicant and the City. The County cites to the fact that

the City’s consultantand the Applicant hada remoteand isolatedbusinesscontactmany

yearsprior to the Application. TheCounty cites to the fact that the HearingOfficer has

assistancefrom other City staff in drafting proposedFindings Of Fact for the City

Council. TheCounty citesto thefact that theCity receivedandconsideredareport from

its consultantafterthepublic commentperiodwasclosed.

All of theseargumentshavebeenpreviouslybeenrejectedas evidenceof bias or

prejudgment.The County, however,urgesthat thesevariousacts,while not individually

evidenceof prejudgment,cumulativelyshow prior bias and prejudgmentby the City. In

support, the County cites AmericanBottomConservancyvs. Village of Fairmont, PCB

00-200(October19, 2000,). Few of thecasescited in thc County’s Brief actuallysupport

the propositionfor which they are cited, and ABC’ is no exception. ABC dealt primarily
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with fundamentalfairnessissuesinvolving public accessandparticipation,andthis Board

ultimately foundthat failure to makethe Applicationand hearingtranscriptsavailableto

the public were fundamentallyunfair. ABC is, however, of significance in this case

becausethe Board, in ABC, rejectedPetitioner’s claim that the fact that the hearing

officer andcity attorneywerebrothers-in-lawwho sharedoffice spacecreatedsomebias

orconflict of intereston thepartof thehearingofficer. (PCB00-2000,October19, 2000,

Slip Opinion at Page 13). Suchwell knownprecedentnotwithstanding,theCountyurges

this Board to infer from thefact that thehearingofficer’s law firm had interviewed, but

not hired, the attorney when he first came out of law school that there is some grand

conspiracy.

The County’s argumentconsistsentirely of smokeand mirrors. They want the

Board to infer that the City Attorneyhid or destroyeddamagingdocuments,but thereis

not a scintilla of evidenceto refute the City Attorney’s claim that a number of the

documentswhich the County soughtwere lost whenthere wasa wide spreadcomputer

crash in his law office. What is missing from the County’s argumentis any hard or real

evidenceof prejudgmentor bias. Thereare no statementsin the record by any of the

decisionmakersevidencingor evensuggestingbias. Thereis evidencethat Tom Volini

frequently talked to the Mayor before the Application was filed, mainly about an

industrial park. (Volini Deposition, Pages11, 19). There is evidencethat the City’s

consultantgeologist talked to the Applicant’s geologist, hut only to obtain a report

authoredby a witnesshostile to the Applicant. (YarbroughDeposition,Pages24, 25).

Thereis evidencethat theCity Attorneymadesomechangesandadditionsto theIlearing

Officer’s proposedFindings of Fact, but the Hearing Officer reviewed and approved
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them. (Boyd Deposition,Page20). Whatall oftheseindividuals havein commonis that

noneof them aredecisionmakers. What is missing in this record is that any of these

individualshad inappropriatecontactswith thedecisionmakers. Thereis nothing in this

record to overcome the presumption that the City Council, the decision makers,

performedtheirdutydiligently and withoutbias.

TheCounty’sStatementof Factsin supportof its fundamentalfairnessarguments

is so selectiveand biasedas to borderon grossmisrepresentation.Ratherthan restating

the facts applicable to fundamentalfairness comprehensively,Town & Country will

incorporateappropriatefactswith relevantcitationsasto eachof the County’s arguments.

B. The Role PlayedBy The City Attorney And The Hearing Officer Did Not Render
The ProceedingsFundamentally Unfair

The County alleges in fundamentalfairnessarguments2d and 2e that the City

Attorney and the City. itsell~respectively,had improperex partecommunicationswith

the HearingOfficer. (County Brief, Pages90, 92). The two argumentsappearto be the

sameasthey both deal with communicationsbetweenChris Bohlen, the City Attorney.

and Robert Boyd, the HearingOfficer. Factually, the argumentsare premisedon the

assertion,unsupportedanywherein the record, that the City Attorney acted both on

behalfof the City Council and the City staff. While it is true that Mr. Bohien testified

that astheCity Attorneyhe generally representedand gaveadviceto all of its employees,

the Mayor, and theAldermen,Mr. Bohienwas careful to point out that in this proceeding

he neveradvisedthe City Council, andhe providedlegal assistanceonly to theCity staff

(Bd. Hrg. Pages133, 135, 136). The first factualfoundationof the County’s argumentis

thereforelacking.
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The County arguesalso that Mr. Bohien “advocated” on behalf of Town &

Country. This is basedprimarily upon the fact that he askedquestionson behalfof the

City staff during the siting hearing. The fact that the County didn’t like thetone of the

questionshardly meansthat theCity Attorney was advocating. In fact, Mr. Bohlen,by

his own previoustestimony,is personallyopposedto theTown & Countryproject. (PCB

03-31, Bd. Tr. 11-6-02,Page 355). The County adds that Mr. Bohlen “substantially

advisedCity decisionmakerswhile advocatingin favor of the Application,” noting that

“even a cursory review of the August 18, 2003 meetingclearly establishesthat Mr.

Bohlen advisedandaddressedthe City Council on no less than50 occasionson that one

eveningalone.” (CountyBriefat Page92). A careful, ratherthancursory, readingof the

Council Minutes containedat PagesC-1891 through C-1939 of the recordrevealsthat

while Mr. Bohlen spokeon morethan 50 occasionsthat evening,he wasmerely the staff

memberleading theCity Council through thedecisionmaking process.As such,he acted

like a Masterof Ceremoniesexplainingthe procedure,answeringa few questions,and

moving from point to point. He offered no opinions, nor did he tell the Council how to

vote. It is noteworthythat in the packetpresentedto the City Council that evening,Mr.

Bohlen includednot only Mr. Boyd’s findings, but alsotheproposedfindings from all of

theparties. (Bohien Deposition,Page34).

Additionally, the County relieson Mr. Bohlen’s assistancein the preparationof

the Hearing Officer’s findings as evidencethat he advocatedfor the Application. The

County Brief allegesthat:

~‘TheCity Attorneyactuallydrafted,in largepart, theFindings
And ConclusionsOf Law for theHearingOfficer. Obviously
therecouldneverbe a moresevereor prejudicialcontactthan
draftingthe very findings of the HearingOfficer.” (County
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Brief, Page94).

This statementin theCounty Brief goesbeyondfair argumentjustified by the facts. It is

simply untrue. Chris Bohien,theCity Attorney,testifiedthat at therequestofMr. Boyd

he provided him a copy with the City’s Findingson the 2002 Application to useasa

“template.” (Bohien Deposition, Page24). Thesewere e-mailed to Mr. Boyd who

subsequentlymadeappropriatechangesbasedon the 2003 testimonyand e-mailedthem

back to Mr. Bohlen. (Bohlen Deposition, Page 19). Bohlen then incorporatedthe

referencesto Dr. Yarbrough’sreportsandtheone specialconditionfor grouting basedon

his reports,and returnedthedocumentto Mr. Boyd. Mr. Boyd then faxed back a couple

of additional pagesof changeswhich were incorporatedinto a final version. (Bohlen

Deposition,Page20). Mr. Bohlen doesnot rememberwhetherhe drafted the sentence

finding that the County’s Solid WasteManagementPlan’s prohibition of any landfills

other than WasteManagement’sis an unconstitutionalinfringementon the City’s home

rule powers,but he was clearthat this had long beenthe expressedwill and feeling of the

City Council. (Bohlcn Deposition,Page22).

Robert Boyd confirmedthat he drafted the proposedFindings Of Fact. (Boyd

Deposition,Pages19, 22). He addedthat he reviewedthechangesmadeto his draft and

approvedthem. (Boyd Deposition,Page20). He approvedthesechangesmadeto his

drafts because“they reflecteda position that was consistentwith mine basedon what I

heardandwhat I had read.” (Boyd Deposition,Page32). Regardingthe languagein the

Findingsaboutthe County’sSolid WasteManagementPlan unconstitutionallyinfringing

on theCity’s homerule authority, Mr. Boyd didn’t recallwhetherhedraftedthat specific

language, but stated, “I don’t recall whether I did or whether I didn’t, but that is
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consistentwith what I feel.” (Boyd Deposition,Page31).

The County basesits argument that the contactsbetweenMr. Bohien and Mr.

Boyd were improper cx parte contacton the legally and factually unjustified assertion

that they representedcontactsbetweena “party” anda hearingofficer. A decisionmaker

anda decisionmaker’s technicaland legal staff are not, and haveneverbeen,a “party”

within the meaningof that term asusedin all of the casesdecidedon ex partecontacts.

A reviewof thefour casescited by the Countyin support of its argumentis illustrative.

The Countyfirst citesGal/atm National Companyvs. The Eu/tonCountyBoard, PCB91-

256 (June 15, 1992). In that case,Fulton Countywasboth theapplicantandthedecision

maker where the County Board actually designateda team to act on behalf of the

applicationwhich it wasrequiredto consider.ThePCBwascritical of that team’slawyer

who was assignedspecifically to representthe “applicant” becauseof his frequentcx

partecontactswith both the HearingOfficer and the County Board memberswho made

up the siting hearingcommittee, However, this Board did not find that thesecontacts

renderedthe hearingsfundamentallyunfair becausethey did nut reachthe level where

“as a result of impropercx partecommunications,the agency’sdecisionmaking process

was irrevocablytaintedso asto makethe ultimatejudgmentof the agencyunfair, either

to an innocentparty or to the public interestthat the agencywas obliged to protect.”

(Citing E & E hauling, /2/S A/.E.2dat 603,). In so finding, the Board emphasizedthat

neither the committeeof County Board membersassignedasthe “hearing committee”

nor the hearingofficer representedthedecisionmaker,andthat the only function of this

committeewas to presideat the hearingand makea recommendationto the flu! County

Board. (PCB91-256, Slip Opinionat Page13).
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TheCountynextcitesto ConcernedCitizensFor A BetterEnvironmentvs. City of

HavannaandSouthwestEnergyCorporation, PCB94-44(May 19, 1994). In that case,

in addition to cx pane contacts betweenthe applicant and the hearing officer, the

applicantparticipatedin interviewing the hearingofficer prior to her appointment,the

applicantwasa signatoryto the hearingofficer’s fee agreement,the applicantretained

contractuallytheright to terminatethe hearingofficer, thehearingofficer’s invoiceswent

directly to theapplicant,andthe hearingofficer wrote a letter to the applicantdescribing

him as“the primarybeneficiary”of her services.ThePCB correctlyfoundthatthis close

relationshipbetweenthe HearingOfficer and theapplicantcreatedinherentbias, but that

hasnothing to do with the instantcasewhereTown & Country was not involved, in any

way, with the selectionof Mr. Boyd as the HearingOfficer. (Volini Deposition,Page

54). Interestingly,althoughMr. Boyd, who was,asHearingOfficer, nothingmorethana

City employee, had contact with Mr. Bohien in the preparationof his findings, he

testified that he realizedthat he had to minimize his contactswith the City in order to

achieveandmaintain independence.(Boyd Deposition,Page36).

The County notes that one of the primary issues in assessingcx parte

communicationswith a Hearing Officer is “whether the 1-learing Officer provided any

recommendedfindings to the siting authority,” (CountyBrief at page98),and in support

of that propositioncitesCitizensAgainstRegionalLandfill vs. Illinois Pollwion Control

Board, ci aL, 255 !lLApp.3d 903 (3” DEs!. 1993). Again, thecited casedoesntsupport

the proposition. In CitizensAgainstRegionalLandfill, the AppellateCourt approvedof

the County EnvironmentalAttorney, who also negotiatedthe Host Agreementwith the

applicantacting as the HearingOfficer. noting that he was not a decisionmaker and
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adding asan afterthoughtthat he did not makeany recommendedfindings. The Court

also pointed out that Petitionerson appeal in that casefailed to identify any conducton

the part of the Hearing Officer which affectedthe outcomeof the case(194 111Dec. at

348). It is noteworthy here that the County’s Brief is silent as to Hearing Officer’s

Boyd’s conductduringthesiting hearing.

Lastly, for the propositionthat it is fundamentallyunfair for thesiting authority’s

attorney to advocatea position in favor of an application at the same time as he is

representingthepurportedlyimpartial decisionmaker,theCounty citesSierra Club, ci al.

vs. Will CountyBoard, ci al, PfJB 99-136(August5, 1999,),a casein which the attorneys

in this caserepresentedthe siting authority, Will County. Curiously, that decisionhas

nothing to do with a siting authority’s attorney advocatingin favor of a position.

Actually, Sierra Club is the case which establishedthe proposition that there is a

distinction betweena decisionmakerand a decisionmaker’s staff, and that a decision

makercan receiverecommendationsandproposedfindings from its staff (including staff

attorneys)after the public commentperiod is closed. In Sierra (‘lab, the County Board

received,sometwo weeksafterthe public commentperiodexpired, a documententitled

‘~FinalReport And RecommendationsOf Will County To ThePollution Control Facility

CommitteeConcerningThe PrairieView RDF Siting Application” authoredby County

staff, the Will County Special Assistant State’sAttorney, and EngineeringSolutions,a

hired consultant. The Reportrecommended52 special conditionsof siting. Except for

some modifications in the conditions, the Will County Board explicity adoptedthis

Reportas the basisand reasoningfor its decisionto approvethesiting application. (PC’B

99-136,Slip Opinion at Page4).
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In argumentsuncannilysimilar to thoseadvancedby theCounty here,Sierra Club

contendedunsuccessfullythat the siting proceedingprocesswas fundamentallyunfair

becausethe County Board unfairly consideredevidenceoutside the record, the County

Staff Report was filed after the record closed, the County Staff Report referenced

evidenceand documentsthat were not properly placed in the record, and the Report

contained uncross-examinedexpert testimony. Sierra Club further contended

unsuccessfullythat the Will County Board’srelianceon the County Staff Reportwas

improperbecauseof the biasof the authorsof that Report in favor of the applicant. The

PCB in Sierra Club specifically pointed out that a consultant report or staff

recommendationis not bindingon thedecisionmakerand,therefore,“evenif the County

staff and consultantsdid not review the application with objectivity, the Will County

Board did not haveto accepttheOlson Reportfindings.” (PCB 99-136,Slip Opinion at

Page12).

The County gives great weight to the fact that Chris Bohlen is Corporation

Counsel for the City of Kankakec. There is, however,not a shredof evidencein that

recordthat he everconferredwith oradvisedany of theCity Council membersregarding

the merits of the pendingsiting AppLication, and his testimonythat he did not remains

unrebutted. if anything, the facts in Gal/a/in v. Fu/ton County Board, PGB 91-256,

demonstratethat it is not the title people carry, but the role they play which is

determinativeof whether they act properly in a siting proceeding. in that case,where

Fulton County was both applicantand decisionmaker, the PCB found that the County

was successftilly able to separatethose functions and segregatethe personnelwho

performedthem.
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TheCounty alsoarguesthat theCity Attorney’s assistanceto the HearingOfficer

in drafting theproposedFindingsOf Fact is an unfair violation of the City’s own Siting

Ordinance. It is well establishedthat theBoard is without statutoryauthority to compel

enforcementof a local ordinance,andthat failure to strictly comply with local ordinances

does not necessarilyrendera proceedingfundamentallyunfair. Sierra Club vs. Will

County, PCB 99-136 (August 5, .1999). Unless violation of the local ordinance

contributesto fundamentalunfairness,it will not be considered.

The City Ordinancedoescall for the Hearing Officer to draft proposedFindings

Of Fact, although it doesnot precludehim from receiving assistancein that endeavor.

The County, however,arguesthat the Hearing Officer’s receipt of assistanceand input

from Mr. Bohienis a violation oftheCity Ordinance,andthat it renderedtheproceedings

fundamentallyunfair in that it causeMr. Boyd and his findings to be biasedin favor of

theApplicant.4

in support, the County citescasesannouncingthat a HearingOfficer should he

disqualifiedfor biasor prejudice if adisinterestedobservermight concludethat he had. in

sonic manner,prejudgedthe facts or the law of the case in advanceof the hearing.

However,the County fails to showthat this 1-tearingOfficer was biasedor prejudgedthe

Application. On the contrary,Town & Country hasalreadycited Mr. Boyd’s testimony

that he approvedthe changesandthe additionsmadeto the documentwhich b~authored,

and that in eachcasethosechangesand additionswere consistentwith his viewsbased

4 lown & Country will riot belaborthecontinuousunsupportedreferencesin theCounty’s Brief to theCity or tvIr,
Bohlenactually draftingtheproposedFindings. However, referenceson Page96 of theCounty Brief that “at no time
beforetheCity Council votedon thosepurportedfindings wereanyof thepartiesinformedthat thoseindings were
actuallydraftedby Attorney liohlen,” and“allowing an activeparticipateandadvocatein favor of theApplication to
authorthepurportedindependentandimpartial lindings.’’ andon Page97 that “at no time wasthereadisclosurethat
theFindingsandConclusionswere actuallydrafted by aparty (The City of Kankakee.)”go too far and needto be
mentionedas continuedexampksof the County’s chronicdistortionof thefacts.
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upon the evidence. While the County insists on portraying Mr. Boyd as a tool of the

unprovencollusivealliancebetweenthe City andthe Applicant, Mr. Boyd’s own words

regardinghis understandingof his rolebeliesthat entirely:

“I didn’t know who theplayerswereandwho wasangryat
whom or whowasresistingwhoseadvances.
That’salwayssort of important,but it dawnedon methat
this wasastatutorything,that nobodywantsa landfill or
very few peopleare willing to accepta landfill, but you got to
havethem.
And so,what theydone is theycrankedup someprocedures
andregulationsandstandards,andif you met those,then
you getto operatea landfill.
And I thought it would be a prettystraightforwardsituation
thatwould not causeme a lot of angst,and1 couldgo up there
andat therisk of soundinga little mawkish,makesomemoney
andperformsomepublic service.” (Boyd Deposition,Page16)

The County next complainsthat the City Council was misled by not knowing

“that the Findings and Conclusionswere actually drafted by the City’s attorneysand

staff. (County Briet Page98). Aside from the fact that this characterizationof the

Findings’ authorshipis untrue, Town & Country feels compelledto point out that it

doesn’t matter, basedupon existing law. ‘Fhe City was free to acceptor reject these

Findings in whole or in part. The fact that the Findings of the Hearing Officer did

representhis best effort and containeda balanced,thoughtful, and honestevaluationof

the evidenceis a bonus,but under thestandardsset out in SierraClub vs. Will County. it

is irrelevant. This is even more clear after the Board’s recent decision in Waste

Manageniento/Illinois vs. Kane CountyBoard, PCB03-104 (June 19, 2O03~nevereven

mentionedthe County Brief In that case,the Board considereda memo by one of the

Board memberswhich contained a summaryof evidenceand alleged referencesto

mattersnot in the record. WasteManagementarguedthat the memo madeinaccurate



legal conclusionsand misstatedfacts and, becausetheCounty Board consideredit, the

siting decisionwaslegislativeratherthanadjudicative. In rejectingWasteManagement’s

argumentsthe Board noted that “the decisionof a local siting authority is not tainted

merely becauseit adoptsthe findings and recommendations of persons who may have

some bias concerning the merits of the siting application.” (Citing Land & Lakes

Companyvs. PCB, 319 Jll.App.3d41, 743 N.E.2d 188, 3’S” LEst 2000,). TheBoard also

affirmed the principle that the siting approvalprocessis both quasi-legislativeand quasi-

adjudicative.

The foregoing makes the County’s next argument, namely that the Hearing

Officer did not haveaccessto the entirerecordbeforedraftinghis proposedFindingsOf

Factequallyirrelevant. Nonetheless,Town & Country is constrainedto point out that the

County’s assertionthat Mr. Boyd did not havethepublic commentsis contradictedby the

record as a whole. Actually, Mr. Boyd testified initially that he did see the pubLic

commentsand then went on to say that while he couldn’t independentlyrecall all the

minutia that constitutesthe recordin this case,if the City senthim the public comments

he sawthem. (Boyd Deposition,Pages44, 45). Mr. Bohlentestified unequivocallythat

the publiccommentswere, in fact,sentto Mr. Boyd. (Bohlen Deposition,Page26).

Lastly, theCountyarguesthat theproceedingswere fundamentallyunfair because

the Hearing Officer’s Report was not placed in the public record. The basis for this

argument is that the Report submitted to the City Council on August 18, 2003 was

subsequentlyedited. Additionally, the County argues that this edited, subsequent

documentdoesnot representtheFindingsOfFact And ConclusionsOf Law which were

voteduponby theCity Council. Neitherargumenthasmerit.
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During the Council’s deliberationsof August 18, 2003, which deliberationsare

recordedverbatimin theminutesof themeeting,Mr. Bohlen was askedseveraltimes to

correcterrorsin the documentbeing consideredby the Council and, at their request,he

told them that he would cleanup the documentand make appropriate corrections. (C-

1915, 1916, 1922). Mr. Bohlentestifiedthat he felt that theCouncil had directedhim to

make correctionsand clarifications, and that thesedid not changethe substanceof the

documentapprovedby the City Council. (Bohlen Deposition, Page 50). The City

Plazmerassistedin this process. (Bohien Deposition,Page47). All of the changesare

appendedto the County’s Brief, andwhite one man’s substanceis anotherman’sfluff, a

fair readingof thosechangesindicatesthat they did not changethesubstanceor meaning

of thedocumentapproved. The changesare essentiallycorrectionof typos, grammatical

changes,syntaxcorrections,and clarificationsof ambiguities. Mr. Bohlen did point out

that the final corrected version was sent to all City Council members. (Bohlen

Deposition,Page51). Absentcomplaint by thoseCity Council members,one can only

concludethat thechangesconformedto theCouncil’s direction.

For theforegoingreasons,neithertheconductof theCity Attorneyor theHearing

Officer renderedtheproceedingsfundamentallyunfair.

C .The Hiring Of Dr. Ronald Yarbrough As The City’s Consultant And The Receipt
And Consideration Of His Reports Did Not Render

The ProceedingsFundamentally Unfair

The County makes four fundamentalfairness argumentsregardingDr. Ronald

Yarbroughand his reports. They argue first that the fact that he was selectedby Tom

Volini of Town & Country to be the City’s consultant rendered the hearings

fundamentallyunfair. They also argue that his prior businessrelationship with Mr.
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Volini biasedhis reports. Thirdly, they argue that the receipt of his reports into the

record after the closeof the public commentperiod unfairly deprivedthe County of an

opportunity to respond.Lastly, the County arguesthat theCity improperly relied on Dr.

Yarbrough’s reports in deciding to approve the Application. None of these four

argumentshaveany basis in fact or law.

With regard to the selectionof Dr. Yarbroughas the City’s geologic consultant,

theCounty, in an extremeexampleof hyperbole,allegesthat:

“The collusionbetweentheApplicant and the City continued after
January9, 2003 decisionofthePCB and before the re-filing on March
7, 2003,when theApplicantactedon behalfofthe City in obtaining
theCity’s purportedlyimpartial consultingexpert. Apparentlyasa
resultof thestrategymeetingbetweentheCity andtheApplicant on
February3, 2003, it wasdecidedthat theCity shouldretaina witness
whowould supporttheApplicationthat the City could later claimwas
an “independent”consultant.Unbeknownstto any ofthe Objectors,
theCity did, indeed,retainthe individual recommendedby Volini to
draftreportson which the City Council would rely TheApplicant’s
retentionof aconsultingexperton behalfof theCity is just another
exampleof thecollusion betweentheApplicant andtheCity to site
this landfill regardlessof theevidencesubmittedatthehearing.”
(County Brief, Pages85, 86)

Every sentenceof the foregoingexcerptfrom the County’s Brief is a fabrication,

unsupportedby the record. There is no evidence whatsoeverin the record about

collusion betweenthe Applicant and the City at anytime, let alone prior to January9,

2003. In arguingto a jury, lawyersare restrictedto arguingonly thoseinferenceswhich

reasonably flow from the evidence. The only evidence in the record regarding

communicationsbetweenthe Applicant and the City is restrictedto routineand mostly

unrelatedbusinesscommunicationswhile no Application was pending(communications

which have been approved by every Court which has ever confronted the issue).
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Therefore,theinferenceof “collusion” is not reasonable.

TheApplicant did not hiretheCity’s geologicconsultant. Dr. Yarbroughrecalled

that Tom Volini telephonedhim and askedhim if he would be interestedin doing some

consulting, but that Volini did not even fully explain his own role in the process.

(Yarbrough Deposition, Pages9, Il, 12). After Yarbrough expressedinterest, he

rememberedthat Tom Volini told him he would submithis nameto theCity. (Yarbrough

Deposition,Page 9). Tom Volini’s recollection is slightly different, but not entirely

inconsistentas he believedhe called Dr. Yarbroughto verify that Yarbroughhad his

resumein with the City. (Volini Deposition,Page 17). That only conversationwhich

Tom Volini had with Dr. Yarbroughlastedless than 10 minutes. (Volini Deposition,

Page37). Mr. Volini further testified that he was awarethat the City was considering3

or 4 consultants. (Volini Deposition,Page31). His only recommendationto the City

was that they not hire a consultantwho did significant work for WasteManagement.

(Volini Deposition,Page35). Given WasteManagement’spostureasan Objectorto the

Application. Mr. Volini’s concernseemsmore than reasonable. Chris Bohlcn recalled

that Dr. Yarbroughwas one of groupof consultantswhosenameshad beenprovided to

the City by the JEPA, and that Dr. Yarbrough was ultimately hired at the requestof

Richard Simms, anotherCity employee, who was Superintendentof the Kankakee

Municipal Utilities. (Bohlen Deposition,Page14. Bd Hrg. Page 131).

There is no evidencethat the February3, 2003 executivesessionof the City

Council was a strategymeetingbetweenthe City and the Applicant, or that a decision

wasmadeat that meetingto hire a consultant. The County’s assertionis nothing more

than prejudicial speculation, Mr. Volini acknowledgedthat he waspresentfor a portion
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of the Council’s executivesessionon February3,2003whentherewasdiscussionof an

appeal of the PCB’s decision of January 9, 2003 reversing the first siting approval.

(Volini Deposition,Page12). Volini remembersthat he advisedthe Council during the

meetingthat he would appeal,and that he also intendedto refile the siting Application.

(Volini Deposition,Page21). Mr. BohlenrememberedthatTom Volini waspresentonly

for that portionof theexecutivesessionwhentheCity’s participationin the appealofthe

PCB decision was discussed. (Bohlen Deposition, Pages5, 10). The City had

unanimously granted the first siting Application, and the City and Mr. Volini

understandablyand properlyshareda commoninterestin defendingthat decision. This,

again,goesto the legislativerole playedby the City Council. Theconceptthat parties

who alignedon thesameside of a lawsuitwould discusstheir respectiveroles is neither

surprising nor unusual. The County had no difficulty understanding this when it

defendedits communicationswith WasteManagementregardingtheirjoint oppositionto

the Town & Country siting Application, even while Waste Management’ssiting

Applicationwas pendingbeforeKankakeeCounty. (PCB03-25).+

While theactual recorddoesnot evenremotelyjustify the County’s statementthat

the February 3, 2003 executive sessionof the KankakeeCity Council representeda

strategymeetingat which a decisionwas made to hire a consultant selectedby Mr.

Volini. the County attemptsto further support its conspiracyand collusion fantasy by

noting that Mr. Bohlen refused to releasethe minutes of the executivesessionduring

discoveryin this case. However,theCountydid not pressthe issue(presumablybecause

it is well establishedthat the discussion of litigation is an appropriatesubject for

executivesessions)and never filed a motion to testMr. Bohien’s claim of privilege and
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compelreleaseof thoseminutes.

The County then argues that the prior business relationship between Dr.

Yarbroughand Mr. Volini would havebiasedDr. Yarbroughand alsoprovesthat he was

Town & Country’s hand-pickedchoice to be the City’s consultant. The relationship

referencedis, however, too tenuousand remote to support such an inference. Dr.

Yarbroughrememberedthat he did somemine subsidencefield work for Mr. Volini on a

landfill projectduring the mid-80’s (YarbroughDeposition,Page13). He also believed

that some drilling work on a landfill owi~edby Mr. Volini in SouthernIllinois was

contractedto him by AndrewsEngineering,and that he may or may not haveseenMr.

Volini one time during that work. (YarbroughDeposition,Pages14, 15). Other than

thosetwo instances,he hashadno contactwith Mr. Volini. (YarbroughDeposition,Page

15). He alsonotedthat he did not know who would pay him, He did notbill Mr. Volini,

and that ultimately knowing that it wasMr. Volini’s Application hadnothing to do with

his decisionmakingprocess.(YarbroughDeposition,Pages16, 27).

Tom Volini recalled that he has had one contact with Ron Yarhroughin an IS

year period. (Volini Deposition, Page31). and disputedDr. Yarhrough’srecollection

regardinghis work for AndrewsEngineeringasVolini had not yet acquiredthat facility

whenthe workwasdone. (Volini Deposition,Page85).

TheforegoingremotecontactbetweentheApplicant andtheCity’s consultantcan

hardly be thought of as prejudicial, nor is it surprising given the fact that landfill siting in

Illinois is a rathersmall and specializedbusiness. The Board can readily verify this by

scanningits databaseto seethat at leastone of the attorneysrepresentingpartiesin this

casehavebeeninvolved in almost every major landfill siting caseto comebeforethe
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Boardin thepast10 years.

Thirdly, the County arguesthat the receiptof Dr. Yarbrough’s reports into the

record after the close of the public commentperiod deprivedit of the right to cross-

examine. Theymakethis argumentdespiteacknowledgingthewell establishedprinciple

that a party will not be allowed to cross-examinea personwho merely submitswritten

comments.SouthwestEnergyCorp. vs. Jllinotv Pollution Control Board, 275 lilApp.3d

84, 655N.E.2d304 (
4

th Dist. 1995). Actually, thePCBwent evenfurther in Sierra Club

vs. Will County, PCB 99-136 (August 5, 1999), when it held that with regardto the

consultantreport tiled after the close of the public commentperiod in that case,that

“even if thereport had beenfiled during the public commentperiod, SierraClub did not

havea right to respondto thereportor cross-examinetheOlson Report’sauthors.”(PCB

99-136,Slip Opinion at Page9).

The County attemptsto avoid theselegal principlesby arguingthat Yarhrough’s

reportswere actually new experttestimonyand that the proceedingsare fundamentally

unfair if the partiesarenot allowedan adequateopportunity to cross-examinethe expert

witness. In support,they mistakenlycite the Sierra Club opinion, when the Board, in

fact, only ruled that they did not considerthe Olson Report in that caseto be expert

testimony. (Slip Opinion at Pages 9, 10,). It is noteworthy that the Olson Reportin the

Sierra Club casewasco-authoredby a technicalconsultant,EngineeringSolutions.(Slip

Opinionat Page4,). TheYarbroughReportsareno moreexperttestimonythan the Olson

Report. It is a reviewby atechnicalconsultantof the Application and thetestimonyfor

and againstthe Application, along with recommendationsregardingsiting approvaland

suggestedconditionsof the same.
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Lastly, theCountyarguesthat the City placedtoo much weighton the Yarbrough

Reports. Although the County doesn’t exactly specify how placing too much weight on

the Yarbrough Reports is harmful or fundamentallyunfair, the fact remainsthat the

County’s factual assertion is again incorrect, A review of the City’s Findings

demonstratesthat Dr. Yarbrough’s conclusionsand recommendations are of minimal

significance. The County would have this Board believe that but for the Yarbrough

Reports,the City would not havegrantedsiting approval. TheCity’s FindingsOf Facton

criterion ii are composedof 5 single-spacedpages,of which 6 lines are devoted to Dr.

Yarbrough’sreports. (C-1870). The City has11 ConclusionsOf Law on criterion ii, of

which one dealswith Dr. Yarbrough,and eventhereDr. Yarbrough’sopinionsare only

found to be “supportive” and “for the benefit of corroboration” . (C-I 872). Lastly,

this City’s approvalon criterion ii is subjectto 21 special conditions,only one of which,

thepressuregroutingoftheopenjoints in the exposedcompetentDolomite, relatedto Dr.

Yarhrough’srecommendations(C-I 875), and that is not acondition soughtor welcomed

by theApplicant.

D. The City’s Council’s Actions Did Not Demonstrate Prejudgment Or Bias

TheCounty arguesthat the City Council demonstratedbias by voting in favor of

this siting Applicationwhena previousApplication had hasbeenfound to be againstthe

manifestweight of the evidence. This presumptuousargumentis unsupportedby any

legal authority, becauseno such authority exists. Manifest weight of the evidence

argumentsarebetterconsideredin thecontextof the individual substantivesiting criteria

and haveno placeas part of a fundamentalfairnessargument. It is noteworthythat the

County did not deposeor call to testify any City Council members,and that the County
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could not produceevidenceof a single statementor act by any City Council member

which would be direct evidenceof biasor prejudgment.Onceagain,theCounty asksthis

Boardto drawan inferencewhich is unjustifiedby thefactsandunsupportedby thelaw.

With respectto criterion ii, 3 witnesses,including the Dean of the College of

Engineeringat theUniversity of Illinois, a nationally renownedandrelied upon expert in

solid waste containment,testified that the proposedfacility is protectiveof the public

health,safetyandwelfare. Thewitnessfor the Countytestifiedthat he couldn’t conclude

eitherway,on public health,safetyandwelfare , andthewitness for WasteManagement,

StuartCravens,testifiedthat professionallyhe could not offer anopinion on thesubject.5

As will be discussedlater, the witnessesfor the County and Waste Management

respectively,bothhadseriousproblemswith credibility andtheirown bias.

The County also arguesthat the City Council demonstratedits prejudgmentand

biasby authorizingtwo lawsuitsagainsttheCounty. The first of thesewasan attempton

the part of the City to enjoin the County from using its landfill Host fees to pay the

astronomical legal expensesrelated to the County’s opposition to the City siting

proceedings. Again, the County providesno legal support for this proposition, instead

arguingthat the very fact of this lawsuit provesthat the City was intent on grantingthe

Applicant siting approval. The logic is missinghere. Residentsof the City of Kankakee

are also residentsof the County. and it’ those Host lees receivedby the County are not

consumedby attorneys,they could be spenton a myriad of thingswhich will also benefit

5 Onceagain,the County so grossly mischaracterizesthe f~ictsas to makethem untrue. On Page29 of their
Briet~theCountystates,‘Mr. Cravensconcludedthat in his opinion, ‘the landfill is unsuitablebasedon the
hydrogeology.” Actually, what hesaid is as follows: “My personalopinion - professionallyI cannot
oiler an opinion. I understandI am notan engineer. I will notoffer anewopinion professionatlythis year
this time aroundon whetherit is suitableornot. I cannotoffer an opinion from — as anengineering
standpointsince I am not an engineeror designer,but from a personalstandpointI believe(lie landfill is
unsuitablebasedon the hydrogeology. How that statementsrelatesoverto the engineering,I can’t go there
becauseI am not qualifiedas anengineer.” (Ilrg. TranscriptVolume4A, Page91).
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the residentsof the City, such as the developmentof recycling programs,subsidationof

garbagecollection expenses,neededpublic improvements,andthe like.

The City’s concernaboutthe way in which the Countywas spendingmoneythat

would otherwisebenefitresidentsof theCity washeightenedby thefact that theprinciple

basisfor theCounty’s objectionto theCity’s siting activity wasthat theCountyhastaken

the positionthat its Solid WasteManagementPlan, as amended3 times in anticipationof

the City conductingsiting proceedings,precludedany political jurisdiction other than the

County from siting a landfill. This led directly to the secondlawsuit authorizedby the

City Council, where the City argued that the County’s interpretation of its Solid Waste

ManagementPlan as amendedis an unconstitutionalinfringementon the City’s home

rule powers. The County argues that this, alone, proves that the City was predisposed to

grant Town & Country’s siting Application, but again the logic is missing. If the

County’s interpretationof its Solid WasteManagementPlan is correct, then the City’s

siting proceedingsare a shamanda nullity becauseno outcomeother than a finding that

an application is inconsistent with the County’s Solid Waste Management Plan would he

possible. It makes perfect sense that the City of Kankakee, as a home rule unit, did not

want to he put in a position where it could not meaningfully exercisejurisdiction granted

to it by Section39.2 of the EnvironmentalProtectionAct. The City’s wanting the right

to meaningfully be able to conducta single hearingis not, in any way. equivalentto the

City being predisposed to grant siting approval. The City’s lawsuit is, therefore, about

thejurisdictionandauthorityof two competingpolitical subdivisionsand nothingmore.

The County’s argument also ignores the long-standing recognition by the Board

and the Courts that political subdivisions charged with siting jurisdiction play both an
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adjudicatoryand a legislative role. The casesuniformly hold that conductby a city or

county in its legislativecapacitydoesnot overcomethe presumptionthat the county or

city will actwithout biasin its adjudicatorycapacity. Thesecasesgo all of the way back

to E & E Hauling vs. Pollution Control Board, 115 JlLApp.3d898, 451 N.E.2d555 (20~1

Dist 1983). Thefact that a governmentalunit pre-approveda landfill by ordinancedid

not overcomethepresumptionthat it would conductthe subsequentsiting hearingin an

unbiasedway, and continueuninterruptedthroughConcernedAdjoiningLandownersvs.

Pollution Control Board, 288 fll.App.3d 565, 680 N.E.2d8/0 (June, 1997~.A good

exampleof this Board’s recognition that units of local governmentcan successfully

“wear differenthats” is found in Gallatin National vs. Fulton CountyBoard, NiB 91-256

(June15, /992,,), whereFulton County owned and operatedits own small landfill. The

County Board commissioneda study to determineits future courseof action regarding

that landfill, and the study result recommended an expansion of the existing &eility. The

Fulton County Board then authorizedan applicationon the part of the County. itse!t~to

expandthe landfill and designatedfundsand individuals to perform that task. When the

groupso designatedfiled the application for expansion, the County Board now took on

the rote ol’ an adjudicatorybody and voted on the evidencepresentedat the expansion

hearing.

Perhapsthe County’s argumentwhich most appallingly distorts and twists the

facts (and there were many contenders for this designation) is that “the Yarbrough

Reportswere basedupon impropercx partecommunication.” (County Brief, Page102).

This argument is based upon a single telephone call which Dr. Yarbrough made to the

Envirogenoffice wherehe spokewith an unnamed,unknown geologistand requestthat
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he be furnishedwith acopy of theCravens’Report. He had beenlooking for that report,

but could not find it in his local library. The unnamedindividual he spoketo senthim a

copy of the report,and that wasthe end of the communication. (YarbroughDeposition,

Pages24, 25). Stuart Cravenswas an Objectors’ witness at both the first and second

hearings,and his “report” is a publication he co-authoredwhile employed with the

Illinois StateWaterSurvey. That reportwasheavily relied uponby Objectorsin thefirst

hearingas evidencewhich they believedtendedto refute the Applicant’s conclusions.

What is so appalling about the County’s statementthat the Yarbrough Reportswere

basedupon impropercx partecommunicationsis that the single communicationcited in

supportof the statementactually representsan effort on thepartof theCity’s consultant

to seekout informationthat wouldensureacomprehensiveandobjectivereview.

E. Town & Country Did Not Have Improper Ex Parte Communications
With The Decision Makers

The County alleges throughout its argumentson fundamental iäirness. and

specilically in argumentslllB2(h)i and lllB2(n) (which appearto he virtually the same)

that [own & Country, through its President,Tom Volini, had extensiveimproper,pre-

filing contacts with the decision makers. The County does not allege any cx parte

contactswhile the Application for siting approval was pending. Instead, the County

points initially to all of thecontactsrelatedto the2002 Application which were found not

to be prejudicialby this Board in PCB 03-31.

Next the CountyallegesextensiveimpropercontactsbetweenMr. Volini and the

City subsequent to the first siting decision and before the filing of the second siting

Application. Mr. Volini indicatedthat his son,JoeVolini, may havebeen involved in

48



some of these contacts which were limited to trivial and clerical matters. (Volini

Deposition,Page9). Mr. Volini also indicatedthat he talked on numerousoccasions,

primarily with the Mayor, aboutan industrial park he hopedto developon nearby land.

(Volini Deposition,Pages11, 19). Lastly, Mr. Volini acknowledgedbeingpresentfor

partof theCity Council’s executivesessionon February3, 2003. An appealof the PCB

reversalwasdiscussed.

Pre-fihing contactsbetweenan applicantand a decisionmakereven on matters

related to a subsequentlyproposedlandfill are not improper. ResidentsAgainst A

Polluted Environmentvs. PER, 293 IlLApp.3d 219, 687 N.E.2d552 (3’~’Dist. 1997).

Even a closeddoor pre-fihing meetingbetweenan applicantand a decisionmakeris not

improper. BeardstownArea CitizensFor A BetterEnvironmentvs. City of Beardstown,

PCI? 94-98 (January1/, 1995). When evenpre-fihingreviewsof a proposedapplication

by the decisionmakers technical staff have been approved,(See Sierra (‘lul vs. Will

County), the innocuouscontacts betweenTom Volini and various City representatives

prior to the tiling of the siting Applicationare not improperin any way.

IV. THE CITY COUNCIL’S DECISIONON THE SUBSTANTIVE SITING
CRITERIA WAS NOT AGAINST THE

MANIFEST WEIGHT OF THE EVIDENCE

A. There Is Ample Evidence To Support The City Council’s Finding That The
Facility Is So I)esigned, Located, And Proposed To Be Operated That The

Public Health, Safety, And Welfare Will Be Protected

L Statement of Facts

Thebasicfactsregardingtheproposedfacility locationanddesignare well known

to the Board through the Briefs filed by the partiesin P0303-31. To summarizethose
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undisputedfacts,Town & Country proposeda 400 acrefacility with a wastefootprint of

236 acresand projectedsite life of 30 yearson the South sideof the City of Kankakee.

The site was investigatedand the facility was designedby Envirogenunder the overall

supervisionand directionof Devin Moose,a professionalengineerandDirectorof theSt.

Charles office of that firm. Daniel J. Drommerhausen,a senior hydrogeologistat

Envirogenand a registeredprofessionalgeologist in Illinois, testified regardingthe site

investigation,and Devin Moose,with 20 yearsof experiencein solid wasteengineering,

testified regardingthe design and proposedoperations. Both witnessespresentedtheir

direct testimony with Power Point presentations. Mr. Drommerhausen’sPowerPoints

are Applicant’s Exhibit #5. (C305-C351). Mr. Drommerhausen’sdirect testimony

accompanyingthe Power Points is found at Volume IB, Pages80-128. Mr. Moose’s

PowerPoints are identifiedas Applicant’s Exhibit #7. (C353-C418). Mr. Moose’sdirect

testimonyaccompanyinghis Power Points is found at Volume 213, Pages112- 124 and

Volume 2C, Pages4-8!. All of the following basic backgroundinibrrnation is contained

in the Power Points and direct testimony of Mr. Moose and Mr. Drommerhausen and will

not he cited by specificpagenumber.

Devin Moosetestifiedthat he hasexperienceon 45 landfilL projectsconsultingfor

both industry and governmentclients. He hasbeeninvolved in approximately30 siting

proceedings in the State of Illinois. lie is familiar with the levels of required compliance

and approvalneededto site and permit a landfill aswell as all Federal,State,and local

site location standards. ‘[he facility is immediatelyWest of Interstate57 on the South

side of Kankakee, approximately2 miles from the Kankakee River. The facility

complieswith all applicablelocation standards,includingairport setback. It lies outside
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the 100-YearFlood Plain, is not in wetlandsorwatersof theU.S., is not in a faultareaor

unstablearea,and is not in a seismic impact zone. The facility doesnot impacton wild

and scenicrivers, historic and natural areas,or endangeredspecies. It is not a regulated

rechargeor solesourceaquiferarea.

Theengineeredfeaturesof thesite includeexcavationofthe weatheredDolomite

with installationof a compositeliner systemconsistingof a recompactedcohesivesoil

layer using on-site materials,that layer being recompactedto a maximum hydraulic

conductivity of 1 x times 10-7 centimetersper second. The top of the recompactedsoil

liner will be a 60 mu.HOE linerwith a minimum of two 6Omil. HOPE liners under the

leachatelines and sumps. Underneaththe recompactedcohesivesoil liner, Mr. Moose

proposedto placean averageof 4.5 feet of structuralbackfill to serveasthebaseof the

landfill. This would also be recompactedto a maximum permeability of I x 10-7

centimetersper second.

Mr. Moosealso proposedto incorporateinto the designa stateof the art leachate

managementsystem,a landfill gas, collection, and monitoring systemand a final cover

consisting of I foot thick recompactedcohesivesoil layer, a textured, double-sided,40

mil. LLDPE geomembrane.a minimum of 3 feet of protectivesoil, and atop vegetative

layer. Mr. Moose proposed a groundwatermonitoring system consisting of 29

monitoring well locations with quarterly monitoring and regular evaluation of

groundwaterquality data.

Mr. Moose characterizedthe significantdifferencesin the degree.quantity, and

thoroughnessof the hydrogeologicinvestigationfrom the first Application to the second

Application. (I-kg. Tr. Volume 3B, Page28). Mr. Drommerhausentestified that for the
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secondApplication,24 additional soil boringswere done,morethandoublingthe 19 that

were includedin theoriginal Application. (Hrg. Ti. Volume I B, Page95). Twenty-one

of these soil borings (of which 20 were new) penetrated10 feet or greater into the

Bedrockwith 410 linear feetof Bedrockwas cored. Packertestswere performedfor 37

intervals in 23 boring locationsin the Bedrock. (Hrg. Tr. Volume IB, Page99). Waste

Management’switness,StuartCravens,pointed out that 8 of Town & Country’s borings

actuallypenetrated20 or more feet into theBedrock. (Hrg. Tr. Volume 4A, Page106).

70% of thesetests resulted in “no take,” suggestingthe presenceof low permeability

rock. (Hrg. Tr. Volume IB, Page101). Two angleboringswereperformedto investigate

for the possibility of vertical fractures. Ten intervals in the angle borings were Packer

testedwith no take in 8 of those intervals,suggestingthat thereare no vertical fractures

which allow rapid watermovementat thesite. (Hrg. Tr. Volume lB. Page 102). Fifty

slug tests were performedto measurepermeability in the Bedrock system. (Hrg. Ti.

Volume I, Page104). 28 of the 43 borings at the site penetratedbeyondthe weathered

Bedrock, (l-lrg. fr. Volume IC. Page60).

TheLandfill is proposedto be built in the Dolomite Bedrockbelow the weathered

portion which will be excavated. The upperportion of the Bedrock is low quality, but

that quality improves greatly with depth. (Hrg. Tr. Volume 13, Page 98). ‘fhe

determinationof what constitutes“weathered” Bedrock is qualitative, and the Packer

tests that did take water were always near the upper part of the Bedrock, thereby

supportingthis distinction. (l-lrg. ‘Fr. Volume 1C, Page62, Volume 2B, Page19). Mr.

Dronimerhausentestified that the distinction betweenweatheredandcompetentBedrock

is really basedon the permeability testresults with the areaidentified as the weathered
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zone having an averagepermeability of 5.3 x 10-4 centimetersper second,and the

competentzonehaving a permeabilityof 1 .13 x 10-5 centimetersper second. (Hrg. Ti.

Volume IC, Page 115). Onecannotvisually identify the hydrogeologicallyweathered

Bedrock. (Hrg. Tr. Volume3C, Page108).

Mr. Drommerhausenindicatedthat theuppermostaquiferatthesite is theSilurian

Dolomite. (Hrg. Tr. Volume 2A, Page43). Permeabilitiesin the Silurian Dolomite

Aquifer vary greatly dependingupon location. (Flrg. Tr. Volume ID, Page85). The

Dolomite is a confinedaquiferunderpressure,meaningthat the hydraulic heads(water

levels)are actually higher than the top of the Bedrock surface.(Hrg. Tr. Volume 1 B,

Page 113). This is becausethe low permeabilityYorkville Till overlaying the Dolomite

actsasa cap,and thereforewaterlevels in wells finished in theDolomite are higherthan

the top of the Dolomite surface. (Hrg. Ti. Volume IB, Page 113). While the upper

weatheredDolomite is clearly an aquifer, the competentDolomite hydrogeologically

behavesasan aquitardalthoughpermeabilitiesvary within eachzone. (1-Erg. Tr. Volume

3.4. Pages17. 18, 20).

Mr. Drommerhausenacknowledgedthat all the rock materialsunderthe siteyield

water, and he characterizedall of them as an aquifer insteadof an aquitard to allay

concernsregardingthe classification, but the classification is irrelevant becausethe

groundwaterimpact assessmentuses permeabilityvaluesrather than labels. (Hrg. Tr.

Volume IC, Page 12). The environmentalcharacterof a unit dependson permeability

numbers,not termssuchasaquiferor aquitard. (l-lrg. Tr. Volume I B, Page119).

Mr. Drommerhausenpointed out that the classificationsof aquifer and aquitard

don’t representendsof a continuum, but ratherrepresentdegreesof permeability,and
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that the boundarybetweenan aquiferand an aquitardfalls at permeabilitiesbetweenI x

10--i centimetersper secondand I x 10-scentimetersper second. (1-Irg. Ti. Volume I B,

Page91). He supportedthis by referencingFreeze and Cherry’s seminal textbook,

“Groundwater.” (Applicant’s Exhibit #24, C466-C468). He describedthis textbookas

theBible for hydrogeologists.(Hrg. Tr. Volume lB. Page91).

By constructingthe baseof the landfill well into theDolomite,an inward gradient

is created. (Hrg. Tr. Volume I B, Page116). An inward gradient is nothingmore than

the differencebetweenthe potentiometrichead (unconfinedwater level in surrounding

Bedrock) and the level of the leachatein the landfill where the head in the Bedrock is

higher. The inward gradientat this site is typically 10 to 15 feet with somewaterwells in

the Dolomite having levelsup to 20 feet higher than the baseof the landfill. (FIrg. Tr.

Volume 18, Page 114, 127). Mr. Drommerhausenexplained that, with an inward

gradient,if thereis a liner failure in the landfill, water would flow into the landfill from

the Bedrockaquiferratherthanleachateflowing outofthe landfill into theaquifer. (1-kg.

Tr. Volume I B. Page 115). Mr. Moose, in discussingintegrationof the designwith the

natural geologicsetting. emphasizedthat the landfill is beingplaceddeepinto theaquifer

to createa strong, inward gradient. (Hrg. Tr. Volume 2C. Page 10). It is the aquifer,

itself, which providesthe driving pressureto createthe inward gradient,thereforeadding

to the protectionoffered by theengineeredfeaturesof the facility. (I-kg. Tr. Volume 2C,

Page IS). The greaterthe potentiometrichead in the aquifer, the strongerthe inward

gradientwill be and the moreprotectiveof theenvironmentthe landfill will be. ~rg. Tr.

Volume 313. PageII).
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The last witness to testify on behalfof the Applicant in connectionwith the

locationand thedesignofthefacility wasProfessorDavid Daniel,Deanof theCollegeof

Engineeringat the University of Illinois at Urbana/Champaign.His 15 pageresumeis

identified asApplicant’s Exhibit #17 (C420-434). Dr. Daniel testified that he hasspent

almost all of his professionalcareerworking on wastecontainmentapplications. He has

work experiencewith hazardouswaste landfills, solid waste landfills, low level

radioactive waste disposal, high level radioactive waste disposal, superfund and

remediationsites. He most recently co-chaireda panel for the National Academy of

SciencesstudyingtheYuccaMountainFacility which is theproposednationalrepository

for spentnuclearfuel. (Hrg. Tr. Volume38, Page43). 1-Ic hasperformedrelevantwork

for over 100 differentcompaniesor agencies,includingco-authoringtheEPA’s guidance

manual on constructionquality assurancefor waste containment facilities. He has

chaired the American Society of Civil Engineersand Environmental Geo-technics

Committee. lie hasservedaseditor and chiefof the Journalof (leo-technicaland (leo-

environmentalEngineeringfbr the American Society of (‘ivil Engineers. 1-lis research

work on flow throughclay linerssignificantly impactedthe EPAsdecisionto designate2

feet at the minimum thicknessof compactedclay liners. F-Ic has recently authoreda

comprehensivereport for the EPA assessingthe field performanceof landfills. (Hrg. Tr.

Volume 3B. Page46). He has authoredor co-authored4 different books dealing with

landfill design and waste containmentand written chapters in 14 different textbooks

commonlyusedin engineering.(Hrg. Tr. Volume38, Page47).

Dr. Daniel testified that he was retained by the Applicant to essentiallypeer

review and commenton the siting Application. ProfessorDaniel initially observedthat
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the numberof soil borings, the amount of testing, and the degreeof hydrogeologic

investigationby Town & Country was well within reason. (Hrg. Tr. Volume 38, Page

50). He pointed out that there is no questionthat the Dolomite is an aquifer, and he

observedthat the geologyat the site is well known and that the layering of the various

geologicstratais quiteconsistent. (I-Irg. Tr. Volume3B, Pages54, 56).

Professor Daniel noted that the inward gradient at this site provides for

extraordinarilyeffective containment. (Hrg. Tr. Volume 38, Page58). in addition,he

noted that thepen-neabilityand thicknessof theproposedengineeredclay liner exceed

minimums. (Hrg. Ti. Volume 3B, Page59). He saw no problemsin building the liner.

He notedthat the 12 foot thick sidewallsaddan additional marginof safetyand observed

that thesitecaneasilybe monitored. (Hrg. Tr. Volume3B, Page64).

ProfessorDanielobservedthat he hadenjoyedthe testimonyprior to his regarding

the differences in permeability within the Bedrock, hut that those differences in

permeability are all irrelevant to the safetyof the landfill. (Hrg. l’r. Volume 3B, Page

72). lIe noted that whether the flow in the Bedrock is at the rate measuredby the

Applicant or some faster rate really doesn’t matter, and that with -the strong inward

gradienthigher permeabilityand fasterflow would actuallybe betterbecausethis faster

advectiveflow inward would overcomeoutwarddiffusion. (Hrg. I’r. Volume 3B, Page

73). In this regard,he notedthat the Applicant madean extraordinarily conservative

assumptionwhich borderedon absurdityby modelinggroundwaterflow away from the

landfill when the flow will, in fact, be inward. (Hrg. Tr. Volume 38, Pages73, 74).

Additionally, Dr. Daniel pointed out that the Applicant in its model madea numberof

other conservative assumptions including ignoring the recompactedstructural fill
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underneaththe engineeredclay liner even though that fill would act as a significant

mitigating layer. (Hrg. Tr. Volume 38, Page-82). Additionally, the Applicant was

conservativein modeling in assumingno advectivevelocity through thecompositeliner

when, in fact, therewould be an upwardvelocity from theaquifer. (Hrg. Tr. Volume 38,

Page83). He alsonotedthat theApplicantuseda positivediffusion coefficientfor heavy

metals traveling through the geomembranewhen, in fact, heavy metals do not diffuse

through a geomembrane.(Hrg. Tr. Volume 3B, Page83). Lastly, ProfessorDaniel

pointed out that the Applicant assumedthat outward diffusion would take place over

100%of the linerwhen, in fact, the designprovidedfor a headof leachateon only a tiny

areaofthe landfill, only a fewpercent. (Hrg. Tr. Volume38, Page84).

Whenaskedwhetherin his expertopiniontheproposedfacility satisfiedcriterion

ii, ProfessorDanielstated,

“Well, (lookedat thesite, I guess,trying to find reasonswhy
I might say that I felt it was not safe,andI couldn’t find any

suchreasons.So, what I’ve seenandwhat I’ve lookedat, all
of my conclusionshavebeenconsistentwith meetingthat
criterion.” (I-hg. Fr. Volume 38, Page92).

2. The County’sArguments Regarding The Evidence On Criterion ii Are
Unsupported By The Evidence And Show A Lack 01UnderstandingOf theFacts

a. The Appliant Did Not Mischaracterize The Bedrock

The County’s entireargumentis an attemptto place the uniquefactsof this case

into the framework of the Board’s decision in PCB 03-31. Therefore, the County

continuouslyarguesthat Town & Country has continuedto do this wrong or that wrong

referring to specific criticisms of the evidenceof the previous hearing found in the

Board’sdecisionin PCB 03-31.

TheCountycontinuesto criticize Town& Country for not acknowledgingthat the
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Bedrock is an aquifer. The basis for this argument is that some of the Applicant’s

witnessestestifiedthat the lower Bedrockbehaved,at times, like an aquitard,

The County’s argument misses the entire point of Mr. Drommerhausen’s

presentation. The conceptsof aquifer and aquitard are not the extreme ends of a

continuum. Rather,everythingis eitheran aquiferor an aquitard,and, at that point where

those designationsmeet, (permeabilitiesin the range of I x I 0-~to I x 10-5) the

distinctions are not particularly clear. More importantly, at that point labels are not

importantwhenactualpermeabilityvaluesare available. Mr. Drommerhausenwaswell

aware before his testimony of the controversy regarding Envirogen’s previous

characterizationof the Bedrock. In his direct testimony, he attemptedto put that

controversyinto perspective:

“This hopefully will clarify thedebateover the Silurian Dolomite
Aquifer. As we mentionedearlier,FreezeandCherriesaythat an
aquiferhasa hydraulicconductivityof I 0-~centimetersper
secondor greater. An aquitardhasa hydraulicconductivity 10-s
centimetersper secondor less,eitheroneor theother,and that’s
wherewe fall. At our site, theweatheredrock is 10-4 centimeters
per second,and thecompetentDolomite is 10-scentimetersper
second. You canseewhy thereare so manyopinions. Nothing is
right or wrong. We arefalling on theboundary,this roughboundary.
and I want to pointout that this is wheremostof’ theconfisioncame
from. ((-Erg. ‘Fr. Volume 18, Page118).

As a result, Mr. Drommerhausenconcludedthat a geologic unit can be both an

aquiferandan aquitarddependingon how it performs (Hrg. Tr. Volume28. Page70).

In terms of the hydrogeologic performance of the Dolomite, there is no

disagreementbetweentheexpertsfor the variouspartiesthat permeabilitydecreaseswith

depth. Even Waste Management’sgeologist, Stuart Cravens,acknowledgedthat after

you go about 10 feet below the top of the Bedrock,measuredpermeability decreases
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significantly. (Hrg. Tr. Volume 4A. Page128). This is significantbecauseit parallels

almost exactly Mr. Drommerhausen’stestimony regardingwhere he found a break in

permeability(9 feet below Bedrock surface). On behalfof WasteManagement,Stuart

Cravensdrilled a few wells aroundthe perimeterof the proposedfacility and conducted

his own tests. Regardlessof Mr. Cravens’ opinionsregardingthe quality of Town &

Country’s work, the data generatedin Mr. Craveiis’ investigation is, according to

ProfessorDaniel, consistentwith Town & Country’s data,and actuallycomplimentsthe

Application. (Hrg. Tr. VolumeSA, Page126).

In addition to the local variability of the Dolomiteaquifer, regional studies,such

as that by Csallany and Walton, demonstratethat the productivity of the aquifer

regionally decreasesaswe move from eastto west. (Hrg. Tr. Volume 18, Page88). Mr.

Drommerhausenpointed out that we are toward the western portion of the Dolomite

aquiferas evidencedby the increasingamount of PennsylvanianShaledepositsfound

intermingledwith the Dolomite. (1-Erg. Tr. Volume 1 C, Page50).

Basedupon the site specific permeability findings by both Town & Country and

Mr. Cravens,modelingthe upper 10 feetof the Dolomite as the aquiferseemsmore than

appropriate. Additionally, modeling the aquifer in this way turns out to be the most

conservativeapproach. Mr. Drommerhausenexplainedthat modelingthe aquiferasonly

being 10 feet thick for purposesof thegroundwaterimpact assessmentmeansthat there

will he less water to dilute the theoreticalcontaminantsreleasedfrom the facility in the

model run. (Hrg. Tr. Volume 2B, Page42). Accordingly, this is a more conservative

way to model theaquifer. Mr. Drommerhausenconfirmedthis fact by also modelingthe

aquifer as being 50 feet thick in a sensitivity analysis reported in the Application.
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(Appendix P-Sof Application).

The Board here needs to distinguish betweencharacterizationand modeling.

While Mr. Drommerhausenreadily admitted that he would characterizethe entire

Dolomiteasan aquiferin orderto be conservativeandto directly addressissuesraisedby

thePCBin its previousdecision,his modelingof only the upper 10 feetastheaquiferis

not inconsistentwith that characterization. (I-Irg. Tr. Volume IC, Page12). In fact, in a

public comment received after the 2002 siting hearings, Joan Underwood, the

hydrogeologistworking for Waste Managementon the proposedexpansionof their

nearbyfacility, indicatedthat modelingtheuppermostaquiferas beingonly 10 feetthick

is, in fact, conservativeandan JEPAapprovedmethodofmodeling. (PCB 03-31,C2276-

C2282).

The County, at Page34 of their Briet~mentions that the geometric meanof

conductivity used in the groundwaterimpact assessmentby Town & Country is almost

500 times lower than the highestmeasuredhydraulic conductivity in the Bedrock, and

cites to Volume 2A, Page 115 of the HearingTranscript. Volume 2A of the Transcript

endsat Page113, so the referencedoesn’texist. Regardless,adjusting the model for the

highestpermeabilityvaluefoundanywherein the Bedrockshould be no problembecause

the predictedcontaminantconcentrationsat the required point of compliance in the

baselinemodel are 10.000 times lower than the maximum allowable concentrations.

(Hrg. ‘Fr. Volume 2A. Page64). Although the County is factually incorrectaboutTown

& Countrymischaracterizingthepermeabilityin the Bedrockand also abouttheeffectof

any suchmiseharacterization,the last word on the subjectwas provided by Professor

Daniel, who pointed out that the County’s concernsaboutpermeability in the Bedrock
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would be of far more interestif the landfill were not an inward gradientlandfill. (1-hg.

Tr. Volume5A, Page125).

The County next argues that Town & Country has underestimatedthe

permeability of the competentBedrock. They point out that some of the competent

Bedrock has high permeability,and that this Bedrock is improperly classified by Mr.

Drommerhausenas weatheredBedrock therebyskewing the permeability of what Mr.

Drommerhausenclassifies as the competent Bedrock downward. This argument

fundamentallymisunderstandsthetestimony. Mr. Drommerhausentestified that because

it is universally agreedthat permeability in the Dolomite decreaseswith depth and

becausesite specific dataindicateda clearbreakin permeabilitiesatapproximately9 feet

below the Bedrocksurface,he decided,to be conservative,to include all Bedrockwithin

the upper 9 feet in the hydrogeologicallyweatheredcategoryregardlessof whetherthe

rock cores showedthat it was physically weathered. (Hrg. Tr. Volume 2A. Page96.

Volume 213. Page 50). Mr. Cravens’ testimony that he observeda rapid decreasein

permeability below the upper 10 feet of Bedrock in his own wells is important

confirmationhere. While ProfessorDaniel repeatedlytestifiedthat this entire debateis

irrelevantbecause,with an inward gradienthigher,Bedrockpermeabilitiesonly serveto

increasethedriving forceof groundwaterinto the landfill.

Mr. Drommcrhausen,in responseto being challengedon classifyingthe upper 9

(èetof the Bedrockashydrogeologicallyweathered,performedan additional sensitivity

analysiswhere lie useda permeabilityvalue averagingall of the Bedrock permeability

data. This model passedeasily. (1-kg. Tr. Volume 2A, Page85. Applicant’s Exhibit #14,

C4ISA-C418A). The County’sargumentalsoignoresthe fact thatdividing the Dolomite
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aquifer into weathered and unweathered zones based upon the actual hydraulic

performanceof those zones as derived from site specific data is actually more

conservativebecauseit increasesgroundwatervelocities in that portion of the aquifer

closestto thebaseofthe landfill.

TheCounty nextarguesthat Town & Country failed to accountfor fracture flow

in the Bedrock. This argumenthas no merit. Based solelyon the testimony of its

engineer,Jeffrey Schuh, the County assertsthat Town & Country did not test for

secondaryporosity. Professor Schuh, in his direct examination, opined that only

secondaryporosity is relevant in the groundwaterimpact assessment,and that Town &

Country’s failure to test for secondaryporosity was a major flaw in the Application.

However,on cross-examination,Mr. Schuh was exposed. When confrontedwith the

truth, he acknowledgedthat secondaryporosity can’t be measured,that he has never

measuredsecondaryporosity, that PatrickEngineering,for whom he is an executive,has

never measuredsecondaryporosity, and that there is no test to measuresecondary

porosity. (I-kg. Tr. Volume 43, Page 30. 31). Accordingly. the ‘~majorflaw” identi lied

by Mr. Sehuh is Town & Country’s failure to do the impossible. Such a criticism

evidencesa shockinglack of eitherknowledgeor objectivity.

Mr. Schuh alsoacknowledgedthat in an inward gradientsystemwherediffusion

is theonly transportmechanismfor the migrationofcontaminantsaway from the landfill.

p~jj~a~vporosity is indced relevantbecausecontaminantsalso diffuse through the rock

matrix. (1-kg. Tr. Volume4B. Page32). Mr. Drommerhausenconfirmedthat there is no

test to measuresecondaryporosity. He also pointed out that in his groundwaterimpact

assessment,he used an effective porosity of .07, a value approximately3 times more
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conservativethanthevalueof .20 usedby WasteManagementin thegroundwaterimpact

assessmentperformedin connectionwith the siting Application for expansionof their

nearbyfacility. (Hrg. Tr. Volume SA, Pages29-31).

The County erroneouslysuggeststhat Town & Country’s permeabilitytests did

not take into considerationthe secondaryflow characteristicsof the Bedrockrepresented

by fractures. Specifically, the Countyarguesthat Town & Country failed to characterize

the fractures in the lower Bedrock. That vague concept is irrelevant since what is

important is assessingthe performanceof the entire fractured Bedrock System. Dr.

Yarbrough, in his reports, pointed out that Packertests do precisely that in that they

“illustrate the conductivity of beddingplains and/or voids.” (C1598). To prove the

point, considerthe fact that Envirogentestedthe permeability of intact Dolomite rock

samplesin the laboratory andfoundthe sameto be 3.5 time 10-8 centimetersper second.

(llrg. Tr. Volume lB. Page 108). Since the permeabilitiesobtainedfrom field scale

measurementsat the siteare approximately3 ordersof magnitudehigher,one can easily

seethat the fracturesin theDolomite increasedthepermeabilityof that unit by a factorof

at least 1,000.

The County then points out that the measuredpermeability in the angleborings

which were intendedto encounterandassessthe affect of vertical fracturesis higher than

in the nearby conventional borings. (County Brief at Page 38). This arguments

representsnothingmorethan datamanipulationby Mr. Schuh.who choseto useonly the

valuesderivedfrom the 2 Packertestsout of 10 in theangleborings which had a take.”

Not only do 2 tests representa statistically insignificant sample,but Mr. Schuh also

ignores the big picture. 100%of the lineal extentof the angleborings was Packertested,
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and in 8 of those intervalsthe formation absorbedno water whatsoever. Accordingly,

Mr. Drommerhausen’sconclusionthat thepermeabilitytestsin theangleboringsshowed

no increasein permeabilityover otherpermeabilitytests is more persuasive. (FIrg. Tr.

Volume 2B, Page17).

Lastly, the County arguesthat Town & Country did not model the Bedrockas a

fracturedsystem. With an inward gradient,the only relevantflow is diffusion, andwith a

diffusion model fractureshaveno effect. (Hrg. Tr. Volume 5A, Page66). Although the

inward gradientat the site has not beenchallengedby any of the Objectors,Town &

Country, nonetheless,took what Dr. Daniel characterizedas the absurdlyconservative

step of modeling for advective flow. Even with advective flow, however, Mr.

Drommerhausenusedtheappropriateparametersin the groundwaterimpact model. 1-fe

testified that he is familiar with all modeling programsused by the JEPA (Hrg. Tr.

Volume lB, Page 81). 1-Ic did, in fact, model for advective flow to the point of

attenuation. (I-kg. Tr. Volume IC, Page 37, Volume 2A, Page 46). He indicated.

however,that the instructionsfor Migrate, themodel which he used,recommendthat for

low flow conditions, as exist at the proposedsite, the system should be modeledas

isotropic. (Hrg. Tr. Volume2A, Page48). Mr. Drommerhausensubsequentlyintroduced

a portionof theUsers’ Guidefor the Migrateflow model to verify his point. (Applicant’s

Exhibit #26,C471).

The County next arguesthat Town & Country failed to account(hr the vertical

flow in the Bedrock. All of Town & Country’sexpertsadmittedthat in its natural state,

thereis a very slight downwardvertical gradientin the Dolomite. Mr. Drommerhauscn

characterizesthis gradientasso slight that it is at the limit of our ability to accurately
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measureit. (Hrg. Tr. Volume 213, Page50). He alsoopinedthat this downwardgradient

will be reversedby constructionof the landfill. (Hrg. Tr. Volume 2A, page 96). He

verified this by performing water budget calculationswhich proved that the landfill,

itself, would curt off rechargeunderneaththerebyreversingthe very slight downward

gradient. (Hrg. Tr. Volume 2A, Page 97). Statementsin the County Brief that Mr.

Dromnierhausenfailed to providecalculationsof the verticalgradientand failed to show

that thedownwardvertical flow will becomeupwardflow after landfill constructionare,

therefore,simplynot correct. (CountyBrief, Page27).

Mr. Schuh took issue with Mr. Drommerhausen’sconclusionsand essentially

opined that in his mind the datawas insufficient to showthat the existing downward

vertical flow in the Dolomite would be reversed. ProfessorDaniel explicitly disagreed

with Mr. Schuh. (Hrg. Tr. Volume5A, Page128). To prove his point, ProfessorDaniel

comparedpost-constructionflow into the landfill with flow underneath,an exercisehe

called a “trivial calculation.” (Hrg. Tr. Volume SA. Page 133). 1-Ic went through this

calculationstepby step in his testimonyand pointedout that the landfill cantrap35 times

more water than flows underneath,explainingthat this illustrateswhy inward gradient

landfills areproperly called“hydraulic traps.” (l-lrg. Ti. VolumeSA. Page130). He then

performedan on the fly sensitivity analysisof his own calculationsshowing that if he

increasedthe thicknessof the aquifer to 30 feet (a distancethat a contaminantparticle

could traverse through diffusion in 500 to 1,000 years), and even if he increased

permeability by an orderof magnitude,thereis still in adequatemarginof safety. (I-kg.

‘Fr. VolumeSA, Page128-133).

Despitethe foregoingand Dr. Daniel’s testimonythat downwardvertical flow is
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impossible in an inward gradientcondition, Town & Country did model for advective

downwardflow through the liner. When challengedon whetherthe Darcy velocity of

.008 which he usedfor this parameterin his modelwasappropriate,Mr. Drommerhausen

correctlypointedout that it wasquite conservativesince,in reality, this velocity would be

a negativenumber. (Hrg. Tr. Volume 2A, Page52).

TheCounty’s unsubstantiatedcomplaintthat Town & Countrydid not accountfor

vertical flow in the Dolomite propagatesitself to two additional arguments. First, the

County notes that the proposedgroundwatermonitoring well locations will not pick up

downwardflow of contaminantsin the Dolomite. This argumentis profoundly wrong.

First of all theevidenceis overwhelmingthat theonly downwardflow afterconstruction

of the landtill will be throughdiffusion, ProfessorDanieltestified that it would takea

contaminantparticle between500 and 1,000 years to diffuse downwardeven 30 feet.

Secondly, the argumentshows a complete lack of understandingof the purposeof

groundwatermonitoring. Oneneithercan, nor should, monitor all potential contaminant

transport pathways. Instead, one monitors the shortest and most direct pathway.

Regardlessof whetherwe call it weatheredDolomite or not, thereseemsto he consensus

that the upperportionof the Bedrockis the most permeable.This meansthat the velocity

of groundwaterin the upper portion of the Bedrockwill be the fastest. In fact, Mr.

Drommerhausenderived seepagevelocities from site specific permeability testing.

pointing out that while the groundwaterseepagevelocity immediatelybelow the landfill

is 12 feet per year, the seepagevelocity in the lower rock is approximately6 inchesper

year. (Hrg. Tr, Volume lB. Pages125, 126). Sincethehorizontalmovement/seepageof

groundwaterin the Dolomite is not disputed,it is a matterof common sensethat the
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earliestpossibility of detectionof contaminantmigrationwould be horizontallyadjacent

to the landfill. Mr. Moose showed a slide in his Power Point presentationwhich

illustrated the point, and visually demonstratedwhy Town & Country is monitoring the

upperportion of the Dolomiteaquifer. He explainedthat with diffusive flow, movement

is in all directions at approximatelythe samespeed,and, therefore,distancebecomes

essential in monitoring. One needsto monitor wherecontaminationwill be seen first,

and in this casethat is theweatheredzone. (Hrg. Tr. Volume2C, Page52-55).

What is somewhattroubling in the County’s argumentsis that they havetaken

some comments in the Board’s January 9, 2003 decision in PCB 03-31 and are

attemptingto extendthemto the point wherethey want this Board to becomea technical

reviewerof the siting evidence.Their criticism regardingmonitoring wells is a perfect

example. Thelocationand spacingof groundwatermonitoringwells hasalwaysbeenan

issuecarefully scrutinizedby the IEPA at the permitting stage. Similarly, the accuracy

and sensitivity of a groundwaterimpact assessmenthasalwaysbeenan issue left to the

technical stall at the IFPA during the permitting process. Groundwater impact

assessmentsare not evenrequiredfor local siting approval. Now the County wantsthe

Board to be a technical reviewerof mattersheretoforewithin the sole provinceof the

IEPA.

Town & Country is mindful of the fiict that this Board in its January9. 2003

decision found it significant that the Applicant had no plan to monitor for downward

vertical ulow of contaminantsin the Dolomite. Whetheror not Town & Country agrees

with that finding, the Board shouldnot be in the technicalpositionof havingto scrutiniLe

in every casethe groundwatermonitoring programto determinewhetherit is suitable.
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Town & Country in this revisedApplication addressedthe Board’s concernsregarding

monitoringby proving andexplainingto the City in this Application that there would be

no downward movement of contaminantsand by explaining that the purpose of

monitoringis to identify theshortest,fastestpathwayfor migration. Accordingly, thereis

evidenceaddressingthe Board’s prior concern,and it becomesthe job of the local

decisionmaker,not thisBoard,to determinewhetherthat evidenceis persuasive.

Similarly, becausethe Board foundin its January9, 2003 decisionthat therewas

no evidencethat groutingwould work to preventdownwardmigrationof contaminants,

the impositionby theCity of a conditionthatvisible fracturesin thecompetentDolomite

be groutcd promptsthe County onceagainto arguethat the City’s finding is againstthe

manifestweight of the evidence. In this Application, groutingwas not offered by Town

& Country as a means to achieve additional protection of the environment. The

additional hydrogeologic investigation demonstratedthat grouting is not necessary

becausethe inward gradientis completelysufficient to preventdownwardmigrations in

the unlikely eventof Liner breach. (irouting. theretbre,hasnothingto do with whetheror

not there is evidencethat the facility, asdesigned,proposedand locatedwill protect the

public health, safety, and welfare. In that context, grouting becomescompletely

irrelevant.

While the County’s argumentthat grouting will be ineffective is irrelevant, it is

alsoincorrect. The fact that theremay not be ASTM standardsfor pressuregroutingdoes

not support the conclusion that the grouting will be ineffective. Since the issue of

‘~cftectiveness”as discussedpreviously is, in this context, not related to safety.

effectivenesscan be assessedonly in ternis of its ability to accomplishthe intendedgoal.
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namelyseatingof the visible fracturesatthe top of theBedrocksurface. Dr. Yarbrough

did, in fact,proposea standardofsortsfor this processwhenhe concludedthat pressure

grouting could be accomplishedusing a “hell for stout” approach(referencingan old

Army Corp of Engineers’term meaningto do the maximum possibleand then a little

extra.) (C1597). Frankly, the most significant thing about Dr. Yarbrough’s grouting

recommendationin light of theApplicant’s evidencethat thesameis not necessaryis that

it tendsto provehis independence.

The County feels so strongly that there were insufficient sensitivity analysesin

the groundwaterimpact assessmentthat they raisedtheargumentasa jurisdictional issue.

Town & Country herebyreadoptsand reallegesthe argumentsmadein thejurisdictional

section of this Brief where it rebutted Mr. Schuh’s testimony that there were no

sensitivity analysesby pointing out that the two Applications contained four different

iterations of the groundwaterimpact assessment. En addition, there is the sensitivity

analysisdone during the hearingsby Mr. Drornmcrhausento demonstratethat the point

of the County’s and Waste Management’scross-examinationregardingpermeability in

the Bedrockwould not changetheresult,andthereis ProfessorDaniel’s flow calculation

doneduring his rebuttal testimony. Aside from the fact that none of this is requiredat a

local siting hearingandthat theCountyis onceagainaskingthe Board to assumetherole

of the IEPA at the permitting stage,the final word againbelongsto ProfessorDaniel who

statedthat with all due respectto Mr. Schuh’scriticisms, one needs to know when

~henoughis enough.”(Hrg. Tr. Volume5A. Page132).

3. TheOppositionWitnessesWereNot Credible

Stuart Cravens,a licensed geologist in private practice, testified on behalfof
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WasteManagement. During his testimonyin this hearingand the previoushearing,he

has,at varioustimes, called himselfa licensedengineer,a seniorhydrogeologistwith the

Illinois StateWaterSurvey,a professionalscientistwith theIllinois StateWater Survey,

and a seniorprofessionalscientistwith the Illinois State WaterSurveyalthoughhis only

verifiable title found in the biographyappendedto one of his publicationsis “assistant

hydrologist.” (FIrg. Tr. Volume 4A, Page 21, Pages70-75, PCB 03-31, Applicant’s

Exhibit #23 and Hrg. Tr. Pages1615, 1616). In anotherstriking exampleof taking a

statementor factout of contextso asto completelychangeits meaning,theCounty notes

that “Mr. Cravensconcludedthat in his opinion the landfill is unsuitablebasedon the

hydrogeology.” (County Brief at Page 29). What Mr. Cravens said immediately

thereaftercompletelychangesthemeaning:

“Flow that statementrelatesover to theengineering,I can’t go
therebecauseI amnot qualifiedas an engineer. Thatisjust
the personalopinion that I cannotsupportwith engineering
or any otherevidence.” (I-kg. Tr. Volume4A. Page91).

In fact. Mr. Cravenswent out of his way to emphasizehis lack of credentialsto

opineregardinglandfills. Someof his otherstatementsarc illustrative:

“I’m not an expertin landfills. I will not opineon what will
happenwith the landfill in placeat that location. I canonly
commenton the naturalhydrogeologyout thereandwill not
commenton engineeringor removalof materials.of implacc-
mentof materialsor leachatcsystems. I will not. I agree
with Darcy’s Law, high headto low head. How that affects
a landfill, or any landfill design.I am not an expertin this
area. ... (am not qualifiedasyou havepointed out sowell,
to dealwith landfill designor what a landfill design~- how that
will interactwith hydrogeology.” (Hrg. Tr. Volume4A,
Pages87,93).
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Mr. Cravenssupervisedthe drilling and testing of 5 wells surroundingthe

proposedfacility. The lack of quality and precisionin that work standsin sharpcontrast

to Town & Country’s investigativeefforts. The boring logs from the Cravens’ wells do

not containgeologicclassifications. (Hrg. Tr. Volume 48, Page 12). Additionally, the

individual who describedthe materialsrecoveredon behalfof Mr. Cravenswas not a

licensedgeologist. (Hrg. Tr. Volume 4B, Page19). Elevationsin Cravens’ boring logs

appearto be roundedoff to the nearest1 foot while Town & Country’s logs reflect

elevationsaccurateto within 1JlO°~of a foot. (Hrg. Tr. Volume4B, Page15, 16). Every

one of Cravens’deepborings has I or 2 feet of missing dataat the critical weathered

BedrockcompetentBedrockinterface. (Hrg. Tr, Volume4B, Page29) This missingdata

problem is propagatedin his slug test computations,all of which miscalculatethe

elevation at the top of the zone tested. Cravensacknowledgedtheseerrors on cross-

examinationandagreedthat it is appropriateto considerhis slug testrcsultsasmeasuring

both the combination of weatheredBedrock and competentBedrock, a combination

where the higher condLictivitics expectednear the Bedrock surface would tend to

dominatethe overall result. (FIrg. Tr. Volume 48. Page22). With regardto his Packer

tests. 2 of them fttiled becauseof leakagearound the seal and casing, and 1 of them

actuallyshowednegativeflow. (I-kg. Tr. Volume4A. Pages131, 132, Volume40, Page

6).

Mr. Cravcnswas critical regardingTown & Country’s failurc to rim geophysical

testsin its borings comparableto the geophysicaltestshe ran in his borings. Curiously,

however. Mr. Cravensadmitted that he didn’t understandthe resultsof most of the

geophysical tests run in his borings. (Hrg. ‘Fr. Volume 4A, Pages 12,121). In
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consideringthe criticism regardingthe lack of geophysical testing, ProfessorDaniel

notedthat the datain the Town & Country Application is like the cake and dowahole

geophysicsis like thesprinkleson the icing. (Hrg. Tr. Volume5A, Page127).

Mr. Schuh offered amonghis major criticismsthe fact that only .6% of therock

samplesrecoveredby Town & Country were lab testedfor primary porosity. On cross-

examination,however, Mr. Schuh acknowledged that the number of samples tested for

primary porositywas sufficientandthen opinedthat his earlierpoint that only .6%of the

sampleshad been testedwas really only information and not a criticism. (Hrg. Tr.

Volume 40, Pages124, 125, Volume 4C, Page34). This statementsstrainscredulity. If

the amountof rock testedto ascertainprimary porosity was sufficient for that purpose,

the only value in advisingthe City Council that this amountrepresentedonly .6%of the

total rock coredis to leavethe false impressionthat not enoughtestingwasdone.

Mr. Schuh was Iirther unable to answerquestions about the hydrogeologic

similarities revealedin the WasteManagementApplication which had beenreviewedon

hehalloitheCountyby PatrickEngineering.

i-Ic was also unable to answer questions regarding his subordinate.Steve

VanHook’s. previous review and testimony regarding the first Tow-n & Country

Application.

Mr. Schuhalso had a PowerPoint presentation,and PageII of that presentation

suggestedthat Town & Country’s groundwaterimpact assessmentfailed. (C888). When

first questionedaboutthepoint on cross-examination,Mr. Schuh,in answerto a question

of whetherthe“groundwaterimpactevaluationfails,” someconstituentsanswered,“yes.”

(Hrg. Tr. Volume 4C, Page20). After further cross-examinationindicating that the
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groundwaterimpact evaluationdid not fail. Mr. Schuh was asked about his previous

testimonythat themodel failed, andhe answered,“I don’t recall that.” (I-hg. Tr. Volume

4C, Page 26).

Most troubling of all, however, is Mr. Schuh’s professedlack of knowledge

regarding Applicant’s Exhibit #14, the sensitivity analysis prepared by Mr.

Drommerhausenduring thehearingsto simulatea hypotheticalworstcasescenariowhich

arosein his cross-examination.While Mr. Schuh acknowledgedthe existenceof the

Exhibit, he stated,“I knew that they handedit out. I don’t rememberwhat the values

were for porosity.” When askedif he looked at the Exhibit, he stated,“There are two

piecesof paper that came out. I saw the two piecesof paper. I didn’t look at the

numbers.” When asked if he reviewedthe analysis,he stated,“I did not review that

analysis.” (1-kg. Tr. Volume4C, Pages90, 91). Thattestimonystandsin stark contrastto

the statementof the County Attorney, Rick Porter, during argument regarding the

admissionof Applicant’s Exhibit #14. Referringto Mr. Schuh who was seatednext to

him at the time Mr. Portersaid. “The engineerto my left hasreviewedthe documentand

doesnot believe it, in any way, addressesthe problemsthat have been pointed out in

cross-examination.” (Hrg. Tr. Volume 3A, Page 117). Mr. Schuh’s statementis

inconsistentwith Mr. Porter’s. Someone’scredibility is undermined.

4. Siting A Landfill In A Bedrock Aquifer Is Not Inherently Unsafe

While theCountyneversquarelymakesthestatement,theyargueall around the

inferencethat a Bedrockaquifer is inherentlyan unsuitablelocation for a landfill. They

also imply that the Board’sprior decision in the first casesupportsthis inference. It is

undeniablethat theproposedfacility’s proximity to the aquiferwas a causeofconcernto
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this Board in its January 9, 2003 decision. However, decisions regarding the inherent

suitability or unsuitability of certain geologicenvironmentsare outsidethe provinceof

theBoard’sresponsibility,and, accordinglyTown & Country doesnot read theBoard’s

previous decisiona finding on what is ultimately a regulatory and legislative issue.

Instead,Town & Country understandstheBoard’sdecisionasa mandateto moreclearly

and persuasivelyexplain how siting in an aquifercan protect the public health, safety,

and welfare. The County’s inferencethat siting in an aquifer is inherentlyunsafeis an

adoptionof the admittedlyunqualifiedpersonalopinion of StuartCravens. Mr. Cravens

mayor may not understandthe hydrogeologicsettingat thesite, but to the extent that he

admits having no knowledgeabout how a highly engineeredfacility will interactwith

that hydrogeologicsetting, his opinionsaboutsuitability haveno valueand are nothing

morethanexpressionsof personalfear.

The County playson and exploits that fear by citing Mr. Cravensasthe authority

for its statementthat “despiteT&C’s attemptto arguethat the landfill’s location on top of

an aquiferhasno negativeimpact. it is clear that building a landfill on top ol’ arid within

an aquifer is apoor designthat presentsa significantrisk to the public health,safetyand

welfare.” (County Brief at Page41). Aside from thefact that Mr. Cravcnsdidn’t saythis

andthat he admittedthat he isn’t qualified to saythis, theCountyhasto know that this is

not the law, and that for the PCB to draw sucha conclusionis outsidethe scopeof the

siting reviewprocess.

In yet anotherstatementtakenout of context, the County continuesits fear

mongeringby stating any releaseor leak from a landfill built on theaquifer, “would go

right into the aquifer that is utilized” with a citation that referencesthe testimonyof
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StevenVanHookat the first siting hearing. (County Brief, Page41). While it had been

Town& Country’s intentionnot to reargueevidencefrom the first hearing,the County’s

quotinga witnessfrom that heatingout of contextdemandsa response.Mr. Vani-look

also testified at the first hearingthat the proposedliner meetsStateEPA requirements,

and the systemis, over designedto accountfor the geologic conditions. (PCB 03-31,

Siting Hearing Transcipt 1216). He acknowledgedthat based on the hydrogeologic

investigationat thesite,thereis a substantialinward gradientand felt that if the landfill is

operatedcorrectly,the inward gradientwould protectthe surroundingareafrom leachate.

He noted that an inward gradienteffectively preventsleachatemigration from a landfill.

(PCB 03-31, Siting HearingTranscript1227, 1236-38). Mr. VanHookconcludedthat the

hydraulic headof the uppermostaquifer was so high that the possibility of the inward

gradientat thesite being lost or reversedand flow goingoutwardfrom the landfill is not

realistic,evenin a drought. (PCB03-3!, Siting HearingTranscript 1261).

Devin Moose, with extensiveexperiencein landfill design and siting throughout

theStateof Illinois. notedthat otherlandfill in Illinois which havebeen permittedandare

operating,havemore permeableBedrock aquifersunderneaththan the proposedfacility

and mentionedthe Lee County Landfill as a specific example. (l-lrg. Tr. Volume 3B,

Page 13). ProfessorDaniel, who reviewedthe Board’sdecisionof January9,2003.also

inferred from that decisionthat the Board was moving in the direction of sayingthat a

landfill should not be placedon or in an aquifer. With all of his vastpersonalknowledge

on the subject,he concludedthat the Board would be wrong in sayingthat, becausein

fact a landfill can be placed on or in an aquifer in a completelysafe way. ([kg. Tr.

Volume 313. Page89). He reiteratedin his rebuttal testimonythat this particularlandfill
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canbe constructedand operatedsafely in a fracturedBedrockaquifer. (Hrg. Tr. Volume

SA, Page136).

5. TheCity’s Findin2s Were Thorou2h And Well Reasoned

The 31 pagesof Findings And Conclusionsadoptedby the City Council on August

18, 2003 are exceptionallythoroughwith regardto its FindingsOf Fact on criterion ii.

The Board is askedto rememberthat this is not an exercisein reweighingthe evidence,

or an argumentaboutwhoseevidencewas more persuasive. The issuefor this Board is

to determinewhether the City’s affirmative decisionon criterion ii was againstthe

manifestweightof theevidence. In a caselike this wherethereis conflictingevidenceon

both sides,a large part of the City Council’s function is to weigh the credibility of the

competingexperts. While caseslike Fairview Area CitizensTaskForce may very well

stand for the propositionthat if there is any evidenceto supportan affirmative finding,

that finding is not againstthenianifestweightof theevidence,the detailedfindings of the

City Council make it obvious that the hulk of the evidencehere favored an affirmative

decisionon theApplication.

It is obvious from the fact that a full 20% of the City’s Findings Of Fact on

criterion ii were devotedto a summaryof the testimonyof ProfessorDavid Daniel that

the City Council held his testimonyin high regardandgave it special weight. Ironically.

ProfessorDaniel’s testimonyis hardlymentionedin theCounty’s Brief ProfessorDaniel

unequivocallymade four points which apparentlyimpressedthe City Council. These

were that the debateregarding permeability of the Bedrock aquifer was irrelevant,

because with the strong inward gradientthat exists at this site, a higher permeability

aquifer would actually increasethe driving velocity of groundwaterinward thereby
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tending to overcome diffusion. Secondly, Professor Daniel was unequivocal that

whateverslight downwardflow existedin the Dolomitenow would be reversedwhenthe

landfill was constructed.He squarelytook issuewith Mr. Schuhon this point and even

performed a calculation during his rebuttal testimonyto demonstratemathematicallythe

large margin of safety that exists in the Applicant’s conclusionregardingthe upward

flow. Thirdly, ProfessorDaniel evaluatedthe groundwaterimpact modeling of the

Applicant and found it to be extremely conservative in its assumptions. Lastly. Professor

Daniel directly addressedthe unspokenissue which hoveredlike a specterover these

proceedings,namelywhetheran aquifer is an inherentlyunsuitablegeologicenvironment

for a landfiu. He concludedthat this landfill, asdesigned,could be constructedand

operatedin a fracturedBedrock aquiferso as to protect the public health, safety, and

welfare.

Given the fact that ProfessorDaniel is the Deanof the College of Engineeringat

our State University and, based upon his other achievementsand credentials,and is

undoubtedly one of the world’s Ibremostexperts in waste containment, it is hard!y

surprising that the City Council chose to value his opinions over those of Mr. Cravens,

who had difficulty rememberinghis own credentialsand who emphasizedin his

testinionythat he knew nothing abouthow thegeologicenvironmentwould interactwith

the landfill design. The City Council noted in its summary of the evidencethat Mr.

Cravensown investigativework was somewhatflawed and incomplete. It is also not

surprisingthat theCity Council valuedthetestimonyof ProfessorDanielover that of Mr.

Sehuh, who railed against the Applicant in his direct testimony for not conducting

secondaryporosity tests,but admittedon cross-examinationthat no suchtestsexist and
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that secondaryporositycannotbe measured.

After summarizing the evidence, the City Council actually made a specific finding

that Jeffrey Schuh’slack of knowledgeregardingtheconclusionsof employeesunderhis

direct supervisionon similar issuesunderminedhis credibility.

The City’s summaryof the testimonyof ProfessorDaniel is so powerful that it

merits being includedin its entirety in this Brief becauseit, alone, should put an end to

theentireCountyargumenton criterionii.

“Dr. David Daniel wascalled for his opinionsby theapplicant.
Dr. Daniel is theDeanof theCollegeof Engineeringof the
Universityof Illinois. He hasextensiveexperiencein research
And consultingregardingpollution control facility sitesincluding
Nuclearwastesitesandseveralfederal“superfund”sites.

Dr. Danieltestifiedthat he hadconductedapeerreviewof the
hydro-geologicinvestigation,thesite’s proposeddesignand the
groundwaterimpactevaluation.He opinedthat the inward gradient
designwas“state oftheart” and would assuretheprotectionof the
public safety,healthandwelfareandenvironment. He testified that
theconstructionof the facility, asdesigned,would beconsistentwith
theprotectionof the publichealthsafetyandwelfare.

1-Ic foundthat the groundwaterimpactstudy wasextremelyconservative
and furtherunderscoredthe protectionwhichthe designof the landlill
would provide. He further testifiedthat thecharacterizationof the
bedrockasan aquiferor an aquitardwasnot essentialto determine
thesafetyof the landfill. Ratherthedesignincludedtheuseof the
inward gradientassumingand incorporatingtheassumptionthat the
bedrockwasan aquifer.

Dr. Daniel further testified regardingthe useof“double liners”. He
testifiedthat theuseof doublelinerscan be counter-productivedueto
thepossibility ofdamageto the liner during the installationof the
secondaryliner andfurtherthe lack of proofofany benefit to he derived
from adouble liner. He testifiedthat theuseof adoublelinerwasof no
benefit in thedesignof the fhcility.

Addressingtheconcernsof the Pollution Control Board, in its decision
regardingtheprevioussiting application,that theeffectivenessof the
inward gradient“is compromisedwhentheaquiferlies below the
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foundationof thelandfill”, Dr. Danieltestified that theproperanalysis
requiredthat the Dolomitebe consideredin its entirety. Oncethatanalysis
is accomplished,he said, the data resulting from that analysisdiscloses
that the permeabilitiesof the Dolomite are high enough to actually
increasethe upwarddriving force of the inward gradient. Thus, thereis
not issue regardingdownwardvertical migration and the issuesraisedby
thePollution ControlBoardarenot applicableto this sitewith this design.

Questionedon the issueofdownwardflow in theDolomite to which Mr.
Schuhhadalluded,ProfessorDanielreferredto flow calculationswhich
He had performedfor thesite. Becausethesecalculationsweremadeto
Directly addressthemerit of theissuesraisedby Schuh,they incorporated
thosecontentions.Relying on thosecalculations,ProfessorDanielsstated
that the“gradientis inward evenin the rock, andtheflow is inward in the
rock.” Explaining why that result occurred,Dr. Daniel referredback to
thehigherpcrmeabilitiesshownto be presentwhenthedolomitewas
consideredin its entirety,emphasizingthat thosehigherpermeabilities
actually increasetheupwarddriving forceof the inward gradient.”
(C1869, 1870).

In anotherapparentattemptto graft theuniquefactsof this caseonto the findings

of the Board in PCB 03-31, theCounty arguesthat the City hasimproperly deferredits

decisionmaking responsibilityto theJEPA becauseof the lack of evidence presentedby

Town & Country. TheCity Council conditionedits approvalon criterion ii on 21 special

conditions,the majority of which are detailedandtechnical. ihe County complainsthat

Special Condition 9 provesthat the City believedthat Town & Country didn’t provide

sufficient evidence. That is not a fair readingof Condition 9 given the tone of the

remainderof the findings. The Condition mandatingcompliancewith IEPA permitting

requirementsand adoptingthoseas the City’s is merely boiler-plate,and simply means

that the City prudently has decided that it wants to be included, and become the

beneficiary,of any additional requirementsthat the IEPA may imposeat the permitting

stage. This is really no different than the City’s Special Condition 21 where the City

finds that a double composite liner is not required, but adds that if, as a result of
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subsequentstatutoryor regulatorychanges,sucha liner doesbecomerequired,the City

will adoptthat requirementasits own.

The County cites no legal authority in supportof its argumentregardingSpecial

Condition9.

For the foregoing reasons,it is clear that the City Council’s decisionwas not

againstthemanifestweight of theevidence.

B. TheManifestWeight of the Evidence
Supportsthe City’s Findings Regarding Criterion viii

I. StandardOf Review

While the County suggeststhat the Board should apply a tie novo standardto its

reviewof criterionviii becauseit involvesaquestionof law (CountyBriet p.48), thereis

absolutelyno Board or court precedentjustifying that request. In fact, prior Board

decisionsand Illinois caselaw clearlyestablishthat thecorrectstandardlbr reviewingthe

local governmentbody’s decisionon all statutorycriterion, including criterion viii, is the

manifestweightof the evidencestandard. SeeC oncernedAdjoining Ownerss’. Pollieturn

Control Board. 288 Ill. App. 3d 565, 680 N. Ed. 2d 8/0, 8/8, 223 Ill. Dcc. 860 (5”

District, /997,) citing Tate v. Illinois Pollution Control Board, 188 111. App. 3d 994, /022,

/36 Iii. Dcc. 40/. 544 N.E. 2d 1176 (/989,) (“the manifest weight of the evidence

standardis to be appliedto eachand everycriterion on review.”)

The County’s assertion that the Board should change this weU-estahlished

standardis basedupon the County’s citation of irrelevantcaselaw and shouldbe rejected,

just as the Board rejectedtheCounty’s similar attemptto arguefor a c/c novo standardin

the PCB 03-31, 03-33 and 03-35 proceeding. In support of its assertion,the County
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offers two cases, Fairview Area Citizens TaskForce v. Illinois Pollution Control Board,

198 IlL App. 3d 541, 552, 555 N.E. 2d 1/78 (3d Dist. 1990) and Land and Lakes v.

Illinois Pollution Control Board, 319 IlL App. 3d 41, 743 N.E. 2d 188 193 (3d District,

2000). Neither of these cases stands for the proposition advancedby the County,

however.

In Fairview, the Third District appellatecourtdoesnotevenmentionthec/c novo

standard. Rather,it upholds the Board on its determinationon all reviewedcriterion,to

which reviewthe Board appliedthe manifestweight standard.SeeFairview, at 555 N.E.

2d / 178 citing WasteManagementofIllinois, Inc. v. Pollution Control Board, / 60 Ill.

App. 3d. 434, 513 N.E. 2d 592, 1)2 Ill Dec. 178 (1987) and Tate v. Pollution Control

Board, 188111App. 3d 994, 544N.E. 2d1176,1361/1 Dec 401 (7989,~.

Similarly, the appellate court’s decision in Land and Lakesdoesnot offer any

support to change the standard of review that should be applied to Board review of a local

government’s decision on the statutory criterion in a landfill siting case. Rather. Land

tint! Lakes involved the appropriate standard for judicial review of Pollution Control

Board decisions, where the Board’s decision involves a pure question of law. In fact, the

court in Landand Lakesreiterated the appropriateness of the Board’s application of the

manifest weight standard: “(A) decision of the local siting authority with respect to an

applicant’s compliance with the statutory siting criterion will not he disturbed unless the

decision is against the manifest weight of the evidence.” Landand Lakes, 743 N.E.2d

188, at 197, citing ConcernedAdjoining Owners v. Pollution Control Board, 288 Ill.

App. 3d565,223 IlL Dec. 860, 680 N.E. 2d810(1997).

While the courts have adopted a de nova standard when reviewing Board
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decisions that involve pure questions of law, such a standard is not applicable to Board

review of local government’s decision for good reason. First, the well-established

legislativeschemeunderSection39.2 landfill siting clearlycalls for thedecision,on the

criterionto be the local governmentsiting authority’s,not the Pollution Control Board’s.

The Pollution Control Board’s role is merelyone of review; the applicationof a de novo

standardwould changethat schemein away that the legislaturedid not envisionand that

would take control away from the local decision maker. Second, a determination

pursuantto criterionviii, evenhere,is notpurely aquestionof law, but involves findings

of fact. Indeed, the City of Kankakee made 31 separate findings of fact on criterion viii

alone. For the County to suggest that the issue before the Board is purely one of law is

disingenuous. Thus, the manifest weight of the evidence standard clearly should be

appliedin the Board’sreviewof theCity’s decisionon criterionviii.

In applying the manifestweight standardthe Board cannotreweigh the evidence

or substituteits judgment for that of the City. Instead,the Board must review the facts

and rationale for the City’s decision and, if the decision is supported by the manikst

weight of the information andevidencethat the City considered,the Board should affirm

the City’s decision on criterion viii. (“That a different conclusion may be reasonable is

insufficient~ the opposite conclusion must be clearly evident, plain or indisputable.”

(‘oncernedAdfoining Owners,itt, citing Turlek v Pollution Control Board. 274 IlL App.

3d244~249, 2/0 IlL Dcc826, 653 N.E. 2d /288(/995)).

The Board’s long history of applying the manifest weight standard to criterion viii

should not be disturbed. Indeed, since the passage of this local planning criterion, the

Board has applied the manifestweight standard to this specific criterion in each of the
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following cases: WasteHauling Inc. v. Macon County Board, PCB 91-233 (May 7,

1992) (siting denial affirmed); Worthenv. Village ofRoxana,PCB90-137, September9,

1993,affIrmedon appealat 253 IlL App. Ed378, 623 N.E. 2d 1058, 191 IlL Dec. 468 (5”

Dist. 1993) (siting decisionaffirmed); Genevav. Waste Managementand County of

Kane, PCB94-58(July 1, 1994) (siting decisionaffirmed); TOTAL v. City ofSalemand

ConcernedOwnersv. City ofSalem,PCB96-82andPCB96-79(cons.), (March 7, 1996)

affirmed on appealat 288 Ill. App. 3d 565, 680 N.E. 2d 810, 223 III. Dec. 860 (‘5” Dist.,

1997) (siting decision affirmed); Land and Lakes v. Randolph County,PCB 99-69

(‘September21, 2000) (siting denial affirmed); Landfill 33 v. EffinghamCounty,PC’B 13-

43, 03-52 ~‘C’on,s’.)(February20, 2003) (siting denial affirmed); WasteManagementof

Illinois, Inc. v. KaneCounty,PCB03-104(June19, 2003) (siting denial cu/firmed,).

2. Criterion viii First Requires That A County’s Solid Waste Management Plan Be
Consistent With The State’s Statutory Planning Requirements And Process;

Kankakee County’s Is Not

Criterion viii was not an original criterion under Section 39.2. but was added to

the Act in the late 1980’s, along with a statutory planning process designed to deal with

municipal solid waste. The criterion clearly calls for consistency with that process:

If the facility is to he located in the County where the County Board has adopted a
Solid Waste Management Plan consistentwith theplanning requirementsoft/ic
Local Solid WasteDisposalAct or the Solid WastePlanning and RecyclingAct.
the facility is consistent with that plan (emphasis added). 415 IL (755/3 9.2(a,)(viii,)

‘Fhe City’s findings of fact concerning the County Board’s failure to follow the

clear mandates of these legislative enactments find support in the record (See, City

Findings). The relevant evidence is set forth at numbered paragraphs I - 18 of the City’s

Findings of Fact concerning criterion viii (City Findings, p. 24 - 27). In sum, the City has
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found that the county’s planning process has not been in conformity with the legislative

enactments upon which criterion viii is based, the Local Solid Waste Disposal Act

(“Disposal Act”), 415 ILCS 10/1.1 et. seq.,andthe Solid WastePlanningand Recycling

Act (“SWPRA”), 415 ILL’S /51 eL seq. Each of those Acts envision that local planning

will be done with the collaboration and agreementamongthe units of government in the

relevant area, with public participation and comment, as well as state review and

approval for consistency with statutory requirements. See 415 ILCS 10/1.1 and 415 ILL’S

15/2(q)(5,). Seealso 85th Gen, Assembly, S.B. 1616, Record of Debates, June 17, 1988.

In order to ensurethat such collaboration takesplace, the SWPRA sets forth a

planningschemethat provides:

(T)hatsolid wasteplanningshouldbeencouragedto takeplaceon a multi-county,
regional basisand through inter-governmentalcooperationagreementswhereby
variousunitsof local governmentwithin a region determinethebestmethodsand
locations for disposalof solid waste. This amendatoryAct of 1992 shall not he
construedto impactthe authority ofunitso/ local governmenlin tile siting 0/solid
wastedisposalfacilities.
4/SI/A ~ 15/2(a,)(S)Emphasis added.

In order to ensure that this planning occurs as the legislature envisioned,on a

regional basis, through inter-governmental cooperation, the legislature wisely set forth

certain planning requirements. It required that all counties submit, to the Illinois EPA. a

plan that “shall conform with the waste management hierarchy established as State policy

in subsection (h) of [this Act].” 4/5 ILL’S 15/4~’a,).Subsection (b) then provides that the

Illinois EPA “shall review each county waste management plan to ensure consistency

with the requirementsof this Act.” 415 JLCS15/4(k).

Those requirements set forth a planning process in which the county has

“primary” but by no means “exclusive” responsibility. Rather, the SWPRAprovides that
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the Solid Waste Management Plan is to developed every five years and, prior to its

adoption, the county is required to hold public hearings, provide a regulatory-like review

and comment period, and seek the specific input and participation of “all municipalities

within the county.” 415 iLL’S l5/S~’a,)~’c,). Legislative history is clear that the Solid

Waste Management Plan that is referred to in the SWPRAis the same plan that is

referred to in criterion viii. Importantly, after this local planning process takes place, the

county is required to submit the plan, as well as “any necessary or appropriate revisions”

to the Illinois EPA for “review and comment.” 415 ILL’S 15/5(e). The Illinois EPA’s

review is required “to ensure consistency with the requirements of this Act.” 4/5 iLL’S

IS/4(h).

As the siting authority, the City must first determine the entirety of the criterion

viii requirement. Thus, it must first determinethat the plan is consistentwith state

requirements. The siting authority’s finding that the county’s Solid Waste Management

Plan is not consistent with the statutory planning requirements. as required in criterion

viii, is not against the manifestweight of the evidence. Clearly, the amendmentsof

October 9, 2001. March 12, 2002, and February 11, 2003 have not been reviewed and

approved for consistency by the EPA and, moreover, the record facts demonstrate that

these amendments did not follow the statutorily prescribed process for the development

of county solid waste plans. The County’s position, that these amendments, particularly

the February Il, 2003 amendment, constitute a “county solid waste plan” that forecloses

any landfill but the expansion of the County’s own Waste Management landfill, is

ludicrous and makes a mockery of the carefully crafted legislative scheme concerning

local government waste planning. (“The language of this February II, 2003 Amendment
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superseded and clarified the previous amendments to the Plan to make clear that the

Kanicakee County Plan was to exclude all landfilling except for a possible expansion of

theexisting facility [in ourjurisdiction].” CountyBrief atp. 52)

Regarding the issue of the county Solid Waste Management Plan’s consistency

with the statutoryplanningprocess,the County offers really only two arguments.Both

miss the mark. First, the County suggeststhat sincethe Mayorof Kankakee “served on

the intergovernmental task force responsible for drafting the Plan” the plan is somehow

properly promulgated. (County Brief at. 49). The County’s suggestion simply ignores

the “consistency”languageof criterion viii, aswell asthe clearlanguageof the Disposal

Act and the SWPRA.

Certainly, the Mayor’s service on this taskforce does not make the amendment, or

the plan it is amending, “consistent” with the SWPRA processor the Disposal Act.

Rather,given thestatutorily proscribedprocess.theCounty is deadwrong to considerits

hastily adopted February II. 2003 amendment, adopted in the wake of the Board’s

decision in PCB 03-3!. 33 and 35, to be part of the official Solid Waste Management

Plan, The City’s position is, and has always been, clear: the County’s “Plan” as the

County portraysit (with its recentamendments)is not consistentwith the SWPRA and

the DisposalAct. Town and Countywould also arguethat, for purposesof criterion viii,

a county’s Solid Waste Management Plan is not cognizable (“consistent”) until it has

been, as the legislature envisioned, submitted to the Illinois EPA and deemed to he

“consistent” with the statutory planning process.

Obviously, the legislature envisioned a planning process that would take place

every five years, and would involve the substantive participation of all local
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governments, industries and the public within the county. Only then would a county’s

Solid WasteManagementPlan, which attemptsto extentit’s influencebeyond into own

jurisdiction and into that of homerule communities,be valid. Given this legislatively

proscribedprocess,it is clear that the legislaturedid not envision that a county could

hastily act, as KankakeeCounty has done, in a mannerthat ignores this processand

arrogantlyforeclosesany local governmentjurisdiction, otherthanitself, from eversiting

a landfill within its jurisdiction.

In fact, suchactionsof thecountyrun roughshodover theclearproscriptionin the

SWPRA that it “shall not be construedto impact the authority of units of local

governmentin the siting of solid wastedisposal facilities.” 415 ILCS 15/2(a)(5). That

suchactionsviolate the legislative intent behindthe local planning processis clear. In

debatingthe Solid Waste Planningand Recycling Act, its potential impact on “home

rule” was specifically discussed. On June28, 1988. just prior to vote in the Illinois

Senate.the then presiding officer Senator Saviekasstated: “.. before we close, on

Senator Macdonald’s requeston the., ruling that this bill provides a comprehensive

standardstatewideand in so doing doesnot affect homerule units. It is a statewideplan,

it doesnot involve in any way destructionof local authority.” 83111 Gen. Assembly.S.B.

1616. June17. 1988. (Seediscussionof constitutionalimplicationsof county’s actionsas

they applyto a homerule community.found later in this Brief)

Further, the County’s actions also wrongfully foreclose meaningful public

participation as well as legitimate businessopportunities,and results in a improperly

promulgatedplanwhich placesthe County in the positionof being the soleoverseerof a

one-wasteindustry town. Such position also presentsa myriad of other legal issues,
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including a violation of the speciallegislation clauseof theconstitution.111. Const. 1970,

Art. IV, Section 13. Seealso, Allen v. Woodjield Chevrolet,Inc. 332 111. App. 3d 605,

773 N.E. 2d 1145 (Y’Dist. 20O2~andBest v. Taylor MachineWorks, 1791112d 367, 689

N.E. 2d 1057(1997).

The secondargumentthat the County makes on the point of “consistency’ is

equally wrong. TheCounty assertsthat the City, althoughit is thesiting authority here,

has “no authority” to examine how a Solid Waste ManagementPlan is createdor

adopted. It statesthat the Board has ruled that such inquiries are inappropriatein a

Section39.2 siting appeal. In supportof this bold presumption,theCounty citesprior

Boardordersin a proceedingthat involved issueswholly dissimilarto this one,Residents

Against A PollutedEnvironmentv. CountyofLaSalle andLandcompCorp, PCB 97-139

~Septemher19, /996;June /7, 1997~.

As counselfor the Countywell knows,the factual contextbeforethe Board in the

Landcom1,casewas entirely different than the one before it now. ft did not involve a

local governmentsiting authority’s review of the consistencyof the plan undercriterion

viii. Rather, the Landcwnp case involved a citizens’ challengeto the fundamental

fairnessof LaSalle County’s siting proceeding. The Board did not hold that a siting

authority could not examinethe “consistency” languageof criterion viii; rather, it simply

refusedto entertainthe citizens’ fundamentalfairnessclaim. The Board’s rationalehad

nothing to do with criterion VII. ft simply determinedthat any allegedcommunications

that might have been madeduring the planning processwere not wrongful cx porte

communicationsbecausethosecontactsoccurredprior to the filing of the application.

Accordingly,the Board ruledthat the contactswerenot appropriateto theBoard’s review
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of the fairness of the proceeding. The Landcompcasesimply doesnot stand for the

propositionthat it is any way improper for a siting authority, herethe City, to examine

legitimate issuesrelatedto criterionviii, including theproprietyof the planning process

and thePlan’s consistencywith theSWPRAandthe DisposalAct. FortheCountyto cite

this casefor the propositionthat “the City hadno authority to makesucha determination

becauseit is improperto examinehow a Plan is createdor adoptedin a Section 39.2

proceeding”is, at best,misleading.

Rather,theCity’s authorityto makedeterminationsconcerningtheapplicability of

all of the statutory criterion is absolutely clear in law (4/5 ILLS 5/39.2~’a,))and

constitution (Ill. Const. Art. VII, Sections 6(a) and 60)). The Board should not be

deceivedby theCounty’sobviousattemptsto paint it otherwise. It is not the County who

is the siting authority in this proceeding; it is the City. The Board and courts have

previously entertaineda myriad of questionsconcerningcriterion viii. For example.

wheretherewasno valid countyplan.thecourtshavenonethelessupheldthecity’s ability

to site a landill. See ftor;hen v. Village of Roxcmu, P( ‘I) 90—137, September9. 1993.

Also, absoluteconsistencywith a Solid WasteManagementPlan is not required. See

City ~t Genevai’. WasteManagementand Countyof Kane, PU) 94-58 (July 1, 1994)

(Board affirms siting authority’s interpretationof Solid WasteManagementPlan despite

challenge from neighhoring jurisdiction.) This principle is especially important when the

county plan itself is not consistentwith the legislatively establishedand statemandated

planningprocess.

As the Board wisely recognizedin PCB 03-31, 03-33 and 03-35, while the plain

languageof criterion viii presumesthat the solid waste managementplan is consistent
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with the Solid WastePlanningand RecyclingAct (SWPRA) or the Local Solid Waste

DisposalAct (DisposalAct), “(O)nly whenthe plan is consistentwith the SWPRAor the

DisposalAct will theBoard assesswhetherthe applicationis consistentwith theplan.”

(PCB 03-3/, 03-33and 03-3S, January 9, 2003, 51ip Opinion at Page29). Obviously,

that is theCity’s position in thisproceedingaswell.

In the earlier City of Kankakee appeal, the Board affirmed the City’s

determinationon criterion viii, finding appropriatethe City’s overall determinationthat

the application was consistentwith the County plan, but did not addressthe City’s

remaining arguments. (“Having found that Town & Country’s siting application is

consistent with the County Plan, the Board need not addressTown & Country’s

remainingargumentsregardingthe legality of the March 12, 2002 and October9, 2001

amendmentsto the County Plan.” PCB 03-31, 33 and 35, January9,2003,slip. op. at p.

30.) The County’s self proclaimeddeath knell provision, however, was passedon

February II. 2003. in the wakeof the Pollution Control Board’sdecisionon the City of

Kankakee’searlier siting decision.Thus, the Board has not yet had an opportunity to

review the City’s determinationof its non-application. In this proceeding,the Board

should uphold the City’s determination that the Solid Waste ManagementPlan, as

recently amended,is not consistentwith the relevantstatutory requirements,asrequired

by Section39.2(a)(viii) and, accordingly,is not applicable. Certainly, thecontroversial

amendnientsare notapplicable.

3. TheCity’s DecisionThatTown And Country’sApplication Is ConsistentWith A
RelevantLocal WastePlanningIs Not AgainstTheManifestWeightOf The

EvidenceAnd Should BeAffirmed.

The City has also found that the applicationis consistentwith the County Plan,
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even asit hasbeen mostrecentlyamended. As to whetherthat decisionis againstthe

manifestweightof theevidence,the Countyonly makesthe following arguments:

(1) The County’s recent amendment is crystal clear. It meant to establish the

County’s “intent that no newlandfills be sitedin KanJcakeeCounty,otherthan

the expansionof the existing WasteManagementfacility.” (County Brief’, p.

51). Thewords “contiguous”and “existing” cannot be readany otherway;

(2) County approval has been granted for an expansion of Waste Management’s

landfill. Thus, despite the fact that the Board reversed that approval, the

City’s decisionthat “no othersiting or expansionhascurrently beenapproved

for anothersitewithin KankakeeCounty” is againstthemanifestweightof the

evidence;

(3) County approval has not been grantedfor the applicant’s Property Value

Protection Program, Environmental Damage Fund, and Domestic Water Fund.

Thus, despite the fact that the applicant is going to provide them, as required

by the City’s plan. the City’s decision is against the manifest weight of the

evidencebecauseCountyapprovalhasnot beensoughtorobtained.

The (‘aunt;’ P/an as recently timended. The County devotesalmost a dozen

pages to a discussion of the words “contiguous” and “existing” which only become

relevant if the Board determines that the County’s recent February II, 2003 amendments

are “consistent” with the legislative planning process. In any event,Town & Country

suggests that nothing is quite as clear as the County would make it. The plan, even as

recently amended, does not contain a definition of either of these phrases and they are,

quite commonly, used in different ways depending on the context. Indeed, the very word
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“contiguous” hasawholebody of law definingit, andthe Webster‘s RevisedUnabridged

Dictionary, 1996,definesit not only as“touching” but also,“adjacent;near;neighboring;

adjoining.” (“The two halves of the paperdid not appearfully divided. . . but seemed

contiguous at one of their angles.” -- Sir Issac Newton; SOURCE:

Dictionary.com/contiguous.)

While the only personto testify on the issueof the application’sconsistencywith

the Solid Waste ManagementPlan was Town & Country’s witnessDevon Moose, the

County’s briefengagesin excruciatinghairsplitting to explainawayhis testimony:

“It is clear that the City Council’s conclusionthat theApplication wassomehow
consistent with the County’s Solid Waste ManagementPlan is illogical and
unsupportable. It also not based(sic) on the evidenceor testimony presented
becauseno one ever testified that the proposedfacility was consistentwith the
Plan. Rather,Mr. Moosetestified that ashe understoodthe Countyplan, “we are
not inconsistentwith that plan.” T&C 11, 6/26/03 Tr.. Vol. 3-C, 52. He did not
testify, as the Act requires,that “the facility is consistentwith that plan.” 415
ILCS 5/39.2(a)(viii).Thetwo standardsare logically’ andfactuallydistinct. United
S/tilesv. NorthesasternPharmaceutical& ChemicalCo., 810 P 2d 726, 747 (8”
(ir 1986) (for purposes of statutory construction. “not inconsistent” is not the
same as “consistent). As a result, there was no evidence presented that the
proposedfacility was consistentwith the County’s Plan. Therefore,this Board
should find that the City’s Council’s decision with respect to criterion eight is
against the manifest weight of the evidence.” (County Brief, at. p. 60)

First, the Act does not require that someone testiR’ that “the facility is consistent

with theplan.” The Act requiresthat thesiting authoritydeterminethat theapplicationis

consistentwith a plan that hasbeendevelopedconsistentwith the planningrequirements

of Illinois law. TheCity hasdonethat,and its decisionis indeedsupportedby the record.

Second, if the County wanted to provide testimony concerning “consistency” or, from its

perspective,“inconsistency”it could havedoneso. That it did not leavesthematteropen

to greater interpretation. Finally, regardless of the Eighth Circuit’s statutory construction

of federal law referencedabove, it is ludicrous for the County to ask the Board to
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conclude that Devon Moose’s testimony was something other than his opinion that

criterion viii had beenmet.

OtherSitingApproval.Likewise, it is ludicrousfor the County to asktheBoardto

concludethat the City’s decisionon criterionviii is againstthe manifestweight of the

evidenceon the point that “no othersiting or expansionhascurrently beenapprovedfor

any othersitewithin KankakeeCounty.” TheCountyarguesthat, sinceit votedin favor

ofan expansionof the County’s WasteManagement landfill expansion, the City’s finding

of consistency with the plan is against the manifest weight of the evidence. However, as

the Board knows, the County’s “approval” was voided by the Board because of

inadequate notice, and Waste Management has a second application for expansion now

pendingbeforetheCounty Board. Thus,thereis no “approval” of theWasteManagement

expansion.The City’s finding is certainlynot againstthe manifestweight oftheevidence

and is absolutelyconsistentwith prior Board and court caselaw. In PCB 03-31, 03-33

and 03-35, when the County madesimilar arguments.the Board concluded that “it is

unreasonable to interpret the plan to require the City to wait indefinitely for theapproval

or rejectionof an application (or amendedapplication)to expandthe waste management

landfill.” ~PCB03-3/, 03-33 and03, 34, Januwy9, 2003Slip Opinion at Page29~.

CountyApproval. Finally, the County argues that the application is inconsistent

with the Solid WasteManagementPlanbecause,althoughthe applicationincludesall of

the programsnecessitatedby the plan, therehas been no evidencepresentedthat these

programs have been “approved” by the County. This approval process was mandated

with the onset of the recent alleged amendments to the county’s plan, particularly the

March 12. 2002 amendments. As argued previously, those amendments did not ibllow
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the requisite statutoryprocess,have not beenapprovedby the Illinois EPA as being

consistentwith that processand, accordingly,are not valid. Thus, county approvalof

theseprogramsis not avalid ‘requirement”of theplan.

City~Solid WasteManagementPlan. Nonetheless,sincethe County’s plan has

not beenappropriatelydevelopedand established,the City has developedits own plan.

This plan containsall the programmaticrequirementsthat the County complainsare

missing in the Application, exceptthat County approvalis not required. This actionis

responsible,protectiveandnecessary,giventhe County’sunilateralactions. It is certainly

well within the City’s authorityundertheDisposalAct and theconstitutionalauthorityof

ahomerule city:

It is thepurposeofthis Act andthepolicy ofthis Stateto protectthepublic health
and welfareand the quality of the environmentby providing local governments
with the ability to properly dispose of solid waste within their jurisdictionsby
preparing and implementing, either individually or jointly, solid waste
managementplans for the disposal of solid and, to the extent technically and
economicallyfeasible,to efficiently useproductsor byproductsgeneratedduring
thedisposalprocess.(emphasisadded).
415JLGSJO/1.1

Section 2(2) of the Disposal Act defines a “unit of local government” to

specifically includea municipality,and Section2(4) specificallydefines“jurisdiction” in

the case of a municipality to be “the territory within the corporate limits of the

municipality.” 415 JLCS10/2(2) and 10/2(4). TheDisposalAct definesthejurisdiction

of acounty to exclude “the corporatelimits of any municipality which hasadoptedor is

implementingaplanunderthis Act...” 415 ILCS 10/2. Accordingly,KankakeeCounty’s

jurisdictionmay not reachwithin theboundariesof the City of Kankakeeoncethe City

hasadoptedasolid wasteplan.

When the City of Kankakeeadoptedits Solid Waste ManagementPlan, any
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provisionof theCounty’splan in conflict with the City’s Planbecameinvalid with respect

to the City, baseduponthe provisionsofthe DisposalAct and theIllinois Constitution.

Ill. Const. Art. VII, Section6(c). In theprior proceeding,theobjectorsalsoallegedthat

the City’s decisionwasagainstthemanifestweight ofthe evidencebasedupona similar

argumentthat the applicantfailed to havea hostagreementwith the County. TheBoard

stated~:“the CountyPlanoniy indicatesthat anapplicantandtheCounty woUld agreeto a

host community agreement(citation omitted.). The Board finds that the CountyPlan

doesnot requirethat an applicantentera hostagreementwith theCounty.” (PCB03-31,

33 and 35, January 9, 2003). Similarly, the Board should uphold the City’s

determinationhere.Countyapprovalis simplynot required.

4. The County’s Position In This Proceeding,And The County’s Proffered
- “Solid WasteManagementPlan” Violates The Illinois Constitution As It Is An

Improper Infringement And Limitation Upon The Home Rule PowersOf An
IndependentLocal Government Jurisdiction.

TheIllinois Pollution ControlBoard is responsiblefor theproperinterpretationof

theIllinois EnvironmentalProtectionAct. It is well establishedthat, asan administrative

adjudicatoryagency,theBoardmust interprettheAct in away that is consistentwith the

constitution and other lawful requirementsupon which it’s provisions are based. It

cannotcondone,andaccept,interpretationslike that oftheCounty’s, which constitutean

unlawful and unconstitutionalapplicationof a carefully proscribedstatutoryprocess.It

carmotcondoneunconstitutionalapplicationsofa statutoryenvironmentalprocess.

Section 39.2 of the Act clearly grants the City of Kankakeethe sole siting

responsibility to approve or deny a requestfor siting approvalof a pollution control

facility locatedwithin its corporateboundaries. Section39.2(a)(viii) hasbeencarefully

craftedsothatthesitingjurisdictionfirst determinestheSolid WasteManagementPlan’s
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• consistencywith the statutoryprocessprior to decidingconsistencywith theplan itself.

This is to ensureconstitutionalcorrectness.The County’s position is constitutionally

infirm.

Before the 1970 Illinois Constitution,municipalitiesand countiesonly had the

authority to act that was expresslygiven to them by the Illinois legislature. Theprior

theoryofstatelegislativecontrolof local government(the“Dillon’s Rule”) was capsized

with the newconstitution’sdevelopmentof homerule. SeeIves vs. City ofChicago, 30

Ill. 2d 582, 198 NE. 2d 518 (1964) and City of Clinton vs. CedarRapidsand Missouri

RiverRailroad,24 Iowa 455 (1868).Now, thecorporateand governmentalfunctionsof a

local governmentjurisdiction can be preemptedby the stateonly in the narrowestand

mostspecificof circumstances.

As a home rule local governmentjurisdiction, the City of Kankakeehas

substantialconstitutional authority to enact ordinancesand take other actions which

pertainto its governmentandaffairs. The Illinois SupremeCourt explainedthedramatic

constitutionalauthority of thehomerule unit, asfollows:

The concept of home rule adoptedunder the provisions of the 1970
Constitution was designedto drastically alter the relationship,which
previously existedbetweenlocal and State government. Formerly, the
actionsof local governmentalunits were limited to those powerswhich
were expressly authorized, implied or essential in carrying out the
legislature’sgrantof authority. Under the homerule provisionsof the
1970 Constitution, however~the power of the GeneralAssemblyto limit
theactionsofhomerule units wascircumscribedandhomerule unitshave
beenconstitutionallydelegatedgreater autonomyin the determinationof
their governmentand affairs. To accomplishthis independence,the
Constitution conferredsubstantialpowers upon home-ruleunits subject
only to those restrictionsimposedor authorizedtherein. Kannellosvs.
Cook County, 53 Ill. 2d 161, 290 N.E. 2d 240, 243 (1972) (emphasis
added).
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NeitherSection39.2 oftheIllinois EnvironmentalProtectionAct northeDisposal

Act nor the SWPRAimposeany specific restrictionson the authority of the homerule

municipality asexplainedabove. Rather,thosestatuteshave beencarefully crafted to

take into accountthe constitutionalauthority of home rule units of governmentand

should be so construed. As a homerule unit, the City of Kankakee“may exerciseany

powerandperformany functionpertainingto its governmentandaffairs...” (ILL. Const.

Art. VII, Section6(a)),andmayalso “. . .exerciseandperformconcurrentlywith theState

anypowerfunction of a homerule unit to the extentthat the GeneralAssemblyby law

doesnot specifically declarethe State’sexerciseto be exclusive. ILL. CONST. Art. VII,

Section6(i).

Nothing in thesestatutesevenremotelysuggeststhat thelegislatureintendedthat

the authority of local governmenton the questionof siting be usurpedby the stateor,

moreto thepoint here,by a local governmentjurisdictionof equalauthority. Nothing in

statelaw evenremotelysuggeststhat a county’s authority preemptsthat of a homerule

municipality. Rather,theselaws were carefully craftedto avOid the very problemthat

theCountyof Kankakeebringsto this Board.

Clearly, pursuant to both the Illinois Constitution and the delegationby the

GeneralAssemblyof the responsibilityfor siting approval,theCity ofKankakeemaynot

be prevented,or in any way obstructed,in the exerciseofthis powerwithin its corporate

boundariesby KankakeeCounty. Any attempt to contendthat KankakeeCounty may,

throughthe guiseof amendmentsto its Solid WasteManagementPlan, prohibit the City

of Kankakeefrom approvingthesiting of a pollution controlfacility within its corporate

jurisdictionis directly contraryto the Illinois Constitutionandthe authorityof 415JLCS
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1~’

cm
cm

o 5/39.2(a).

A Solid WasteMaiiagementPlan may not limit the powers of a unit of local

0 governmentconferredby theIllinois Constitutionordelegatedby theGeneralAssembly.

To the extentthat it attemptsto do so, theplanis simply notrelevantor effective. Simply

C; put,the Solid WasteManagementPlancannotbe usedby acountyto reserveto itself the

C,
c’, . sole andexclusivepowerto siteapollutioncontrol facility within thecounty. Thereis no

C valid, recognizedpreemptionof a city’s authority, by a county, in this regard. To the

cm
cm extentthatan applicationof criterionviii would be construedto allow KankakeeCounty

0 this unlawful and unconstitutional usurpation of local authority, such statutory

Q. 0 applicationwould rendercriterion viii unconstitutional. The City of Kankakee,in its

1~.. siting decision,recognizedthat. On review, so should the Illinois Pollution Control

Board.

V. NONE OF THE ISSUESRAISED BY BYRON SANDBERG REQUIRE
L) REMAND OR REVERSAL
fl ,

Byron Sandberg,in his single-spacedBrief without citationsto therecordor legal

L) authorityraisesno issuesnot otherwiseaddressedin Town & Country’s responseto the

KankakeeCounty Brief exceptthe landfill posesa dangerto Minnie Creek,andthat the

h landfill is within the 100-YearFloodPlain. TheunrebuttedtestimonyofDevin Mooseis

that basedupon the latestFEMA Flood Plain Maps, the facility is entirely outsidethe

established100-YearFlood Plain. (Hrg. Tr. Volume2C,Page81). TheExhibit from the

Illinois Departmentof Natural Resourcesattachedto Mr. Sandberg’sBrief doesnot

support a different conclusion. Mr. Moose also describeddesign featuresto prevent

• backflow onto the site if Minnie Creekrises beyondits flood stage. (Hrg. Tr. Volume
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2C, Page 67). He reiterated in rebuttal that the design fully takes into accountthe

possibilitythat Minnie Creekmayflood. (Hrg. Tr. Volume5A, Page80).

For the foregoingreasons,none of the issuesraisedby Mr. Sandbergmandate

remandor reversal.

VI. CONCLUSION

fl For thereasonssetforth herein,KankakéeRegionalLandfill, L.L.C. andTown &

Country Utilities, Inc. respectfully pray that this Board affirm the decision of the

D KankakeeCity Council grantingsiting approval for a new regionalpollution control

D .. . 0

no’ facility.

RespectfullySubmitted,
KankakeeRegionalLandfill, L.L.C. and
Town & CountryUtilities, Inc.,
Respondents.

BY: ___________________

Their Attorney,GeorgeMueller

GEORGEMUELLER, P.C.
Attorneyat Law
501 StateStreet
Ottawa,IL 61350
Phone: (815) 433-4705
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Hydrogeo(ogica( Investigation Compliance Chart -

.

Compared Lssue Kankakee Regional Landfill
(Initial investigation)

KankalceeRegional Landfill
(Complete Investigation)

irs Compliance
Wth IEPA
G~idanca?

Total Number of Boring Locatlo ns Within or Near
the New Waste Boundary 14.0 3~.0 Yes

(Excluding_Nested Well_Locations)

Total Number of Acres
(Waste Footprint) .

• 2060

~

236.0
.

Total Number of Acres per Boring Location (Within
or Near the Waste Footprint)

Total Number of Borings 10 Fee
Bedrock

t or Greater into 1.0
•

21.0 • ‘ Yes

Total Amount of Rock Cored or Drilled with Roto-
Sonic Technology_(FL)

-____________________________

410.4 Yc~

— TotalAmountofRockcored(FL) 00.8 410,4 • Yea—

Total Amount of Rock Core Footage used for Rock
Quality Designation (RQD) MeaeUrcments

66.8 410.4 Yea

Total Number of Boring Locations With Packer
Tests Performed_In_Bedrock

10 23.0 Yes

Total Number of intervals Packo
Bedrock

r Tested within
37.0 Ycs

Total Footage of Bedrock Packer Tested 40.0 283.1 Yea —

Total Number of Boring Locations
Performed In Weathered

With Slug Tests
Bedrock

20.0 ‘ Yea

Total Number of Slug Tests
Performed In Weathered Bedrock —

Geometric Mean of Hydraulic Conductivity Results
for. the Weathered Bedrock

2 595.02 ~ S.305.04 Vasa ‘Yea

Total Number of Boring Locations
Performed In Competent

With Slug Tests
Bedrock

•

•~

~

Total Number of Slug Tests
Performed in Competent Bedrock

~o.o

1,iOE.os i~

Yss

Geometric Mean of Hydraulic Conductivity Results
for the Competent Bedrock

.

Average Thickness of Recompacted Clay and
In-situ Clay Below Liner

7.5
7.5

Minimum Thickness of Clay (LIn
Between Waste and Upperm

or and In-Situ)
ost Aquifer

3.0 Yes

Average Thickness af Recorapact
Liner

ad Clay Sidewall 1~ 120

2.0

Yes

Total Number ofAnglcd Boring
at Sitc

S Performed 0.0 Y~a

Total Footage of Rock Core Obtain
Borings

ad from Angled 0.0 62.5 ‘(es
.••

Total Number of Arsgied Boring L
F’ackerTest.s Performed In

ocatlons With
Bedrock

0.0 2.0 Ye~

9.0

•

Yea Yes

Total Number of Interv~isPacker Tasted within
Bedrock at Angled Boring Locations 0.0

.

Total Footage of Bedrock Packer T
Boring Locations

ested at Angled

Complete Inward GradlentAcrossTop ofLiner V
0~

APPENDIX “A”




